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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CHANNEL 9 SYRACUSE, INC., 
Appellant, 


v. .| 20,843 


FEDERAL COMMUNICATIONS 
COMMISSION, 
Appellee. 


PREHEARING STIPULATION 


I. The undersigned parties, by their counsel, agree and stipulate 
that the following issues are presented by the Notice of Appeal in the 
above-entitled case. 

1. Whether the Commission erred in granting without hear- 
ing application for new common carrier microwave radio 
facilities to provide to CATV systems in Auburn and Os- 
wego, New York the signals of three or four New York 
City television stations and one Canadian television sta- 
tion, which stations do not otherwise provide any service 
to the communities in question. 

- Whether the Commission erred in granting without hearing 
waivers of the evidentiary hearing requirement of its Rule 
74.1107, and denying objections and requests for hearing 
filed by the appellant (and others) with respect to the pro- 
posed CATV services. | 

II. The undersigned by stipulating and agreeing to these issues do 
not concede the correctness of any factual or legal premises which 
may be implicit in the formulation of the issues | 

Ill, References to the record appearing in the briefs of the parties 
will be to the page numbers of the record as certified'/to the Court. In 
the printing of the Joint Appendix there will be set forth, in addition to 


the consecutive numbering of the Joint Appendix, the original record 
page numbers in bold type and indented in a manner which will render 
it convenient for the Court to locate the pages referred to in the brief. 


Respectfully submitted, 


/s/ John H. Conlin 
/s/ Robert W. Coll Associate General Counsel 
McKenna and Wilkinson Federal Communications 
1705 DeSales Street, N.W. Commission 
Washington, D. C. 20036 Counsel for Appellee 
Counsel for General Electric 
Cablevision Corporation /s/ John D. Matthews 
Dow, Lohnes and Albertson 
/s/ Jonn B. Kenkel 600 Munsey Building 
Miller and Schroeder Washington, D. C. 20004 
808 Munsey Building Counsel for Eastern Micro- 
Washington, D. C. 20004 wave, Inc. 
Counsel for Channel 9 
Syracuse, Inc. /s/ Lewis I. Cohen 
Conen and Berfield 
711 - 14th Street, N.W. 
Washington, D. C. 20005 
Counsel for New York- Penn 
Microwave Corporation and 
Auburn Cablevision Corpo- 
ration 


/s/ Charles E. Lucey 
Gadsby, Maguire & Hannan 
1700 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
Counsel for Unicable, Incorpo- 
rated 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 20,843 September Term, 1966 
| 


Channel 9 Syracuse, Inc., 
Appellant, 


Vv. 


Federal Communications 
Commission, 
Appellee. 


Before: Burger, Circuit Judge, 
in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case 


having submit- 


ted their stipulation pursuant to Rule 38(k) of the General Rules of this 


Court, and the stipulation having been considered, the 
approved, and it is 


emesen is 


ORDERED that the stipulation shall control further proceedings in 
tnis case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 


(R.1) 


{Rec'd. Mar. 30, 1966] 


Before 
Federal Communications Commission 
Washington, D. C. 20554 


Unicable Incorporated ) 

Oswego, New York ) 

File No. 6325-C1-P-65 ) 

Petition for Waiver of Rule and Evidentiary 
Hearing and For Grant of Application 

Comes now Unicable Incorporated, operator of a COMMUNITY 
ANTENNA TELEVISION SYSTEM in Oswego, New York, and petitions 
the Commission for a waiver of the evidentiary hearing provision of 
Section 74.1107(a) of the Commission's Rules and a grant of the above 
entitled application and in support thereof states as follows: 

1) Unicable is, and has since December 1965 been, the operator 
of a CATV system in Oswego, New York. At the present time it is pro- 
viding its subscribers, at no cost to them, the program service of the 
three V.H.F. and one UHF stations located in or near Syracuse, New 
York, a city some thirty-five miles distant from Oswego and which is 
one of the 100 largest television markets. No other television station 
provides a Grade A service in Oswego. 

2) Unicable filed with the Commission on or about May 3, 1965, 
the above entitled application, seeking microwave service from Syra- 
cuse to Oswego which would pick up from Eastern Microwave, Inc. at 
Syracuse for showing in the city of Oswego the programming of the four 
New York City independent television stations. Until this link has been 
made operative Unicable which has been in operation since December 
1965 will 


(R.2 - R.3) 


[2] 
be continuing to operate without charge to its subscribers. 

3) Oswego is a city with a population of approximately 24,000 in 
Oswego County and is located on the shore of Lake Ontario. Syracuse 
is in Onondaga County. Athough Oswego lies within the predicted Grade 
A contours of the Syracuse television stations, it is a separate city with 
its own government, newspapers, radio stations, etc. and is consider- 
ably distant from the "urbanized area" of Syracuse. Although within 
the predicted Grade A contours of the Syracuse TV Stations the city of 
Oswego is on the fringe of those contours and in no real sense would 
be thought of as part of the Syracuse area. | 

4) Oswego has no television station of its own nor| has any chan- 
nel been allocated for use in Oswego. In addition to the four TV sta- 
tions now operating in Syracuse two additional UHF channels (one non- 
commercial) have been allocated to that city. 

5) As pointed out above Oswego is approximately thirty-five miles 
from Syracuse and onthe shore of Lake Ontario which is approximately 
246 feet above sea level. As would be expected the land slopes down to 
the lake and the southern part of the city of Oswego (in the direction of 
Syracuse) has an elevation of 400 feet. Asa consequence only one Sy- 
racuse station can be received satisfactorily without an outdoor anten- 
na ina large part of the city and the reception from the U.H.F. station, 
for those whose sets can receive it, is even less satisfactory. Since, 
as yet, according to a survey made by Unicable, less than one -third of 


the receivers will pick up 


[3] | 
UHF, the C.A.T.V. system makes the service of that station, which is 
an educational station, available to all subscribers in the Oswego area. 
If the other two U.H.F. channels in Syracuse are put to use, the Uni- 
cable CATV system in Oswego would make their programs available to 
its subscribers in the city of Oswego. 


JA 6 


(R.3 - R.4) 
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) Unicable has made inquiry of the Syracuse television stations 
and believes that none of them objects to Unicable's proposed C.A.T.V. 
service and that the UHF station, at least, favors it. 

7) Unicable believes that the above entitled application meets all 
requirements of the Commission and would have been granted were it 
not for the pendency of the recently adopted rules. 

8) Unicable believes that the factual situation in its case is not the 
situation which the Commission had in mind when it, in effect, froze 
action on C.A.T.V. applications in the first 100 markets. The city of 
Oswego is on the fringe of the predicted Grade A contours of the Syra- 
cuse stations and the geographical situation is such that all of that city 
will not get really satisfactory service from the Syracuse stations ex- 
cept through a C.A.T.V. system. Unicable does not propose to extend 
its system into the Syracuse "urbanized area" and consequently any of 
the possible evils feared by the Commission could not be furthered by 
a grant of the Unicable application. In fact a grant of the Unicable ap- 
plication would 


[4] 


provide improved television service to a remote and rural area which 


the Commission seeks to encourage and would be a definite aid to the 
present UHF station as well as to whomever receives authority to use 
the other two U.H.F. channels allocated to Syracuse. 

9) Since Unicable was in operation prior to the new rules andsince 
it is suffering a financial hardship because of the delay in accomplish- 
ing the full service it proposed, an evidentiary hearing would result in 
increased hardship to Unicable while at the same time delaying a CATV 
service which would be in the public interest. 

10) Unicable in its operation is prepared to comply fully with all 
present and future rules of the Commission and will file the required 
ownership information prior to the deadline fixed by the Commission's 
Order. 
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(R.4 - R.5) 


WHEREFORE, it is respectfully requested that the Commission 
waive Rule 74.1107 and any other of its rules, if any, which prevent an 
immediate grant without a hearing of the above entitled application and 
that it grant the above entitled application at the earliest possible time. 


Respectfully submitted, 
‘ | 


Unicable, Inc. 


By /s/ Richard Maguire 
Its Attorney 
Gadsby, Maguire, Hannah 
and Merrigan 
(Firm 929 Pennsylvania Building 
Address 425 Thirteenth Street, N.W. 
Date) Washington, D.C. 20004 
March 30, 1966 


[5] 


[Certificate of Service] 


[7] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In The Matter of 


Applications of New York Penn Microwave 

Corporation for new Point-to-Point 

Microwave Radio Stations to provide the Application Nos. 
signals of WPIX, WOR, WNEW, New York 969/70-C1-P-66 
City to a proposed CATV system, Auburn 

Cablevision Corporation, Auburn, New York 


To: The Commission 


PETITION FOR WAIVER AND 
IMMEDIATE GRANT 

Pursuant to Section 1.3 and 74.1109 of the Commission's Rules, 
Auburn Cablevision Corporation the proposed owner and operator of a 
CATV system in Auburn, New York, by its attorneys, hereby respect- 
fully requests the Commission to waive the provisions of Section 74.- 
1107 of the Commission's Rules and to immediately grant the above - 
captioned applications for microwave service. It is respectfully urged 
that the following reasons establish why this petition should be granted 
promptly: 

1. Auburn Cablevision Corporation obtained a franchise to con- 
struct a CATV system in Auburn in December 1965. In urging favor- 
able action upon its application, it was pointed out to the City Council 


of Auburn that the corporation proposed to enter into a contract with 


New York-Penn Microwave Corporation, a common carrier providing 
microwave service to CATV systems to deliver the signals of Station 
WOR, WPIX and WNEW, New York City to Auburn. The affidavit of 

Floyd J. Keesee, Secretary-Treasurer of Auburn Cablevision Corpo- 
ration, attached to the petition, points out the city of Auburn in grant- 
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(R.7 - R.8) 


| 
| 
| 
| 
| 
| 
ing the franchise believed that microwave service would be 


[8] 
forthcoming to Auburn and Mr. Keesee's affidavit reflects his consid- 
ered judgment that the city of Auburn will not renew the franchise which 
expires in December 1966 if the New York independents cannot be car- 
ried on the proposed CATV system. Surely this indicated the intensity 
of the desire of the residents of Auburn to receive microwave service. 
It is respectfully submitted there is no reasonable basis to deny them 
this service at the earliest possible date. 

2. There are additional substantial reasons why the residents of 
Auburn should be promptly granted permission to receive the New York 
independents. The terrain in and around the Auburn area is rolling and 
hilly. Auburn is adjacent to Lake Owasco and the city lies ina valley. 
Consequently television reception is not consistent and many persons 


in the Auburn area cannot receive a high quality picture from each of 
the Syracuse stations. For example, WNYS Syracuse is not received 
well in many portions of Auburn. As the Commission is well aware, 
there are three UHF allocations to Syracuse. The terrain considera- 
tion and reception problems, particularly with regard to color, will be 
greatly aggravated for these UHF stations in their effarts to achieve 
circulation in Auburn. Auburn Cablevision's proposed system will 
carry and afford protection to all of the Syracuse stations thus, the re- 
ception of these stations will be greatly improved through the facilities 
of the CATV system. There can be no dispute that the proposed CATV 
system in Auburn will make a significant contribution to further the 

. healthy maintenance of televisionbroadcast service inthe area." 
Furthermore, the affidavit of Mr. Keesee reflects that only a small 
percentage of Auburn residents have TV sets | 


1/ See Section 74.1107 of the Commission's Rules. 


(R.9) 
[9] 


which are capable of receiving UHF signals. Of these persons only a 
few can receive WCNY, the educational television station in Syracuse. 
Thus, it appears that only through a CATV system in Auburn will UHF 
stations in Syracuse achieve any Significant penetration of the Auburn 
market. As the affidavit of Mr. Keesee states, without the New York 
independents, a) CATV system in Auburn is not feasible economically. 
Thus, if the Commission withholds action on this microwave applica- 
tion, rather than fostering the development of UHF television service 
in the Syracuse area, the Commission would actually substantially im- 
pair the prospects of success for those UHF television stations. This 
is a compelling public interest consideration which dictates immediate 
grant of the instant microwave application. 

3. The Commission has evidenced continuing concern about the 
impact of microwave service upon local television service. It should 
be emphasized that there is no television allocation to Auburn and this 
community is within the Grade B contour of Syracuse only. Clearly 
then in no sense could the proposed CATV system in Auburn contribute 
directly or indirectly tothe demise of an independent UHF station in 
Auburn. Similarly the system will have no adverse effect upon UHF 
stations in Syracuse. As pointed out above, the system will materially 
benefit these stations by providing circulation in Auburn not now possi- 
ble. Furthermore, the affidavit of Mr. Keesee makes clear that while 
Auburn may be within the Grade A contour of the Syracuse stations, 
these stations do not program for Auburn. For example, they ignore 
Auburn in news| and weather programs and do not report events in Au- 
burn. As part of this pattern Mr. Keesee's affidavit explains that the 
Syracuse stations do not solicit advertising in Auburn nor do Auburn 
merchants advértise on Syracuse stations. Thus, by no stretch of the 
imagination can it be 


JA 11 
(R. 10) 


[10] | 


reasonably maintained that a CATV system in Auburn will adversely 
affect a UHF station in Syracuse. At worst it will have no effect what- 
soever. At best, if a UHF station in Syracuse has any chance to attract 
advertising support in Auburn, this will occur because the station has 
circulation in Auburn. This can only be achieved through a CATV sys- 
tem in Auburn. 
Finally, in terms of the Commission's concern over the adverse 
effect of local television service by CATV systems, it should be empha- 
sized that Auburn although within the Grade A contour of the Syracuse 
stations, is located approximately 30 miles from Syracuse. This city 
with a population of 35,249 is economically and culturally separate and 
apart from Syracuse. It is not a bedroom community. For example, 
not only does it have its local merchants, civic and service organiza- 
tions, and churches, it has twelve major industries employing approxi- 
mately 15,000 persons. Auburn has its own two AM SOE one full 
time, one FM station and one daily newspaper. 
In view of the above consideration, it is ee ertalty requested that 
the Commission waive the provisions of Section 74.1107 of the Com- 
mission rules and immediately grant the above-captioned application 
for microwave service. — 


Respectfully submitted, 


AUBURN CABLEVISION CORPORATION 


By: /s/ Lewis I. Cohen 
/s/ Morton L. 'Berfield 
COHEN AND BERFIELD 
Its Attorneys 


1/ There is simultaneously being filed on behalf of perern Cablevi- 
sion Corporation a Request for An Evidentiary Hearing Pursuant 
to Section 74.1107 of the Commission's Rules. 


JA 12 


[11] 


AFFIDAVIT 
DISTRICT OF COLUMBIA ) 

ss 
CITY OF WASHINGTON ) 


Floyd J. Keesee, being duly sworn, deposes and says: 

Iam Secretary-Treasurer of Auburn Cablevision Corporstion, 
General Manager of WMBO AM and FM, General Manager of Music 
cast Service, and a Director of Auburn Publishing Company, which 
publishes the Auburn Citizen-Advertiser, a daily newspaper. I have 
lived in the City of Auburn, New York, since 1953. Prior to that time 
I lived there intermittently since 1932. I belong to the following organ- 
izations in Auburn; Director of the Auburn Rotary Club; Director of 
Cayuga County Chamber of Commerce, Director of Cayuga County 
Health Association, and a member of the Urban Renewal Committee 
for the City of Auburn. Radio station WMBO is an ex officio member 
of every civic association and community service organization within 
the Auburn area. I have read the Petition For Waiver and the Request 
For An Evidentiary Hearing being filed on behalf of Auburn Cable- 
vision Corporation. The facts referred to in these documents are 
true and accurate to the best of my knowledge and belief. 

Auburn Cablevision Corporation obtained a franchise to operate a 
CATV system within the City of Auburn in December, 1965. In addi- 
tion, Auburn Cablevision Corporation has franchises from the follow- 
ing communities which surround Auburn: Fleming, Weedsport, and 
Throop. The Corporation has applications for franchises pending in 
the following communities: Union Springs, Port Byron, Cayuga, and 
Owasco. The population of the City of Auburn is 35,249, and the ap- 
proximate total population of the additional communities in which Au- 
burn Cablevision Corporation has franchises is 10,000. The franchise 
that Auburn Cablevision Corporation has received from the City of Au- 


JA 13 
| (R12 - R.12) 

burn requires service to be initiated by December, 1966. I have per- 
sonal knowledge that on behalf of Auburn Cablevision Corporation, it 
was represented to the City of Auburn that New York independent tele- 
vision stations would be carried on the proposed CATV system. Based 
upon my | 

| 
[22] : 
conversations with the members of the City Council, it was clear that 
in the granting of a franchise to Auburn Cablevision Corporation, the 
City Council believed that the proposed system would in fact be carry- 
ing the New York independents. Furthermore, without the New York 
independents, a CATV system in Auburn would not be feasible econom- 
ically. I do not believe that the City of Auburn would have granted a 
franchise to Auburn Cablevision Corporation if the City thought that 
microwave authorization to carry the New York independents would 
not be forthcoming. I further believe that the City of Auburn will not 
renew the franchise if the New York independents are not to be car- 
ried on the CATV system in Auburn. 

As an integral part of our planning for the CATV system, a rep- 
resentative of Auburn Cablevision Corporation had numerous conver- 
sations with officials of the Auburn Board of Education. Auburn Cable- 
vision Corporation has stated to the Board of Education that it will 
make its facilities available to the schools of Auburn and it is sincere- 
ly believed that our corporation can make a significant contribution to 
the community through these efforts. | 

In my capacity as General Manager of radio station WMBO,.I am 
in continuous contact with the residents of Auburn. As part of my du- 
ties, I frequently speak before various organizations in Auburn. I have 
personally received at least 100 telephone calls and I have had many 
additional conversations with Auburn residents concerning television 
service in the area. Based upon these contacts, it appears that only a 

| 


JA 14 
(R.12 - R.13) 
small percentage of the persons living in Auburn presently have tele- 
vision sets which are capable of receiving UHF signals. Furthermore, 
of those persons who have UHF sets, it appears that only a small per- 
centage of them can receive WCNY, the educational station inSyracuse. 
The terrain in and around the Auburn area is rolling and hilly. Auburn 
is adjacent to Lake Owasco and the city lies ina valley. Based upon 
my personal knowledge, I know that WNYS, Channel 9, Syracuse, New 
York, is not received well in many portions of Auburn. This in part 
may be caused by the fact that the station directionalizes. I also know 
that the reception of the television stations in Syracuse varies greatly 
within the City of Auburn and many persons cannot receive a good pic- 
ture from each of the Syracuse stations. If a CATV system is estab- 
lished in Auburn, the signals of the Syracuse stations will be uniform - 
ally good. 


Auburn is approximately 30 miles from Syracuse, and although it 
is within the Grade A contour of the Syracuse stations, I have personal 
knowledge that the Syracuse stations ignore Auburn in 


[13] 


their news and weather programs. In addition, they do not program in 
such a way as to include coverage of major events of community inter - 
est in Auburn. For example, last Wednesday, March 23, 1966, the Au- 
burn Chamber of Commerce sponsored a testimonial dinner for Dr. 
Jerome H. Holland, attended by almost 800 persons. Dr. Holland, who 
is the President of Hampton Institute, Hampton, Virginia, and a native 
Auburnian, was a former All-American Football star at Cornell Uni- 
versity, and a' member of the Football Hall of Fame. I was publicity 
chairman for this event and despite my personal telephone requests to 
the Syracuse television stations to cover this dinner, both from a news 
and sports point of view, no reporter from any Syracuse station cover- 
ed the event. It should be noted that the dinner, although apparently 


JA 15 
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not considered newsworthy to the Syracuse stations, was significant 
enough to the Mutual Broadcasting System that it carried a three min- 
ute news report throughout its nationwide facilities. It was also cov- 
ered by AP and UP. I have personal knowledge that the Syracuse sta- 
tions do not solicit advertising in Auburn. I have personal knowledge 
that no Auburn merchants advertise on Syracuse stations because the 
cost is prohibitive. I do not believe there will be a change in this pat- 
tern in the foreseeable future. 

Thus, it seems clear to me that a UHF station in Syracuse would 
not be able to attract advertising support from Auburn inasmuch as the 
VHF stations in Syracuse do not garner any revenue from Auburn. It 
is my judgment that if a UHF station in Syracuse has any chance of ob- 
taining advertising revenue from Auburn it will be because the UHF 
station has circulation in Auburn, and the only way this can be achieved 
within the foreseeable future will be through a CATV system in Auburn. 

It should be pointed out that the City of Auburn, with a population 
of 35,249, is a community entity separate and distinct from Syracuse. 
Not only does it have its own local merchants, civic and service organ- 
izations and associations, and churches, it has approximately twelve 
major industrial employers, employing about 15,000 persons. Auburn 
has two AM stations licensed to the community, one full-time, one FM 
station, and one daily newspaper. It is not a bedroom community of 
Syracuse. For example, out of a working force of about! 20,000, ap- 
proximately 800, a negligible and a diminishing sent are employed 
in Syracuse. 


[14] 


Subscribed to and sworn to /s/ Floyd J. Keesee 
before me this 31st day of 
March, 1966. 
/s/ Joyce Eileen Bell 

Notary Public 
My Commission Expires: June 14, 1968 
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(R.15, R.17-R. 18) 


[15] 
[Certificate of Service] 


[17] 
[Rec'd. Apr. 5, 1966] 


[REQUEST FOR AN EVIDENTIARY HEARING 
PURSUANT TO SECTION 74.1007 OF THE 
COMMISSION'S RULES] 


Pursuant to Section 74.1107 of the Commission's rules, Auburn 
Cablevision Corporation which proposes to operate a CATV system in 
Auburn, New York, by its attorneys, hereby respectfully requests the 
Commission to designate for hearing the above-captioned applications 
for microwave service. There is currently on file with the Commis- 
sion, the above-captioned applications for new point-to-point micro- 
wave radio stations to provide the signals of WPIX, WOR, and WNEW 
New York City to Auburn Cablevision Corporation's proposed system 
in Auburn. Auburn Cablevision Corporation obtained its franchise in 
December 1965. It is respectfully submitted that the reasons why grant 
of these applications is consistent with the public interest are set forth 
in a petition for waiver and immediate grant being filed simultaneously 
with this request. It is respectfully requested that the petition for 
waiver and immediate grant be incorporated by reference into this re- 
quest. 


[18] 


Therefore, it is respectuflly requested that the Commission promptly 
designate Auburn Cablevision Corporation applications for hearing pur- 


JA 17 
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(R.18 - R.19) 
suant to the requirements of Section 74.1107 of the Commission's rules. 
Respectfully submitted, 
AUBURN CABLEVISION CORPORATION 


By: /s/ Lewis I. Cohen 
/s/ Morton L. Berfield 


COHEN AND BERFIELD 
Its Attorneys 


711 Fourteenth St., N. W. 
Washington, D. C. 20005 


April 5, 1966 


[19] 
[Rec'd. Apr. 6, 1966] 


Before the 
Federal Communications Commission 


Unicable Incorporated ) 

Oswego, New York and ) 

File No. 6325-C1-P-65 ) | 

Supplement to Petition for Waiver of Rule and: 
Evidentiary Hearing and for Grant of Application 

The Petition which was filed with the Commission on March 3, 1966 

is hereby supplemented by the following: 

1) Paragraph 1 of the Petition is supplemented to show that Uni- 

cable received a franchise for its CATV system from the City of Os- 

wego on May 3, 1965. | 

2) Paragraph 2 is supplemented so as to show that Eastern Micro- 

wave Inc. will operate the microwave systems from Syracuse to Oswego 

and will deliver thereby the programming of the four New York City in- 

dependent television stations to Unicable at its existing receiving tower 

in Oswego. In the Petition it was stated that Unicable was the applicant 
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(R.19 - R.20) 


in the above entitled application (6325-C1-P-65) and that it would pick 
up the signals at Syracuse. 


Respectfully submitted, 
Unicable, Inc. 


By: /s/ Richard Maguire 
Pennsylvania Building 
Washington, D. C. 

Its Attorney 


April 6, 1966 


[20] 


[Certificate of Service ] 
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(R.21 - R.22) 
[21] | 
[Rec'd. May 6, 1966] | 


OPPOSITION OF CHANNEL 30, INC., TO PETITION 
FOR WAIVER AND IMMEDIATE GRANT 

Channel 30, Inc., by its attorney, hereby respectfully opposes the 
"Petition for Waiver and Immediate Grant", filed in this proceeding on 
April 5, 1966, by Auburn Cablevision Corporation. In/opposition there- 
to, it is alleged: 

1. Channel 30, Inc., is a newly organized corporation which has 
applied to the Commission for a construction permit for a new televi- 
sion station to operate on a UHF channel at Syracuse, ‘New York (File 
No. BPCT-3712). 1 Syracuse, New York, is a city of! 216,038 persons, 
comprising the 35th television market in the United States. There are 
situated in Syracuse three VHF television 


1/ The application originally specified Channel 30, but was amended 
subsequent to filing to specify channel 43, in order to conform with 
revisions to the UHF assignment table, made by the Commission. 
Applicant plans to change its corporate name in the near future, 
in order to be consistent with the change in channels. 


[22] 


stations, and a non-commercial UHF station but no general purpose 
UHF stations. | 
2. Because Syracuse is not one of the top 25 markets, and be- 

cause of the existence of the three VHF stations in the city, a new UHF 
station has substantial economic obstacles to overcome, if it istobe- 
come financially viable. However, two of the principalls of Channel 30, 
Messrs. Fogel and Jacobs, are the owners of a successful FM classi- 
cial music station in Syracuse -- a station which was a miserable fi- 
nancial failure for many years until acquired by its present ownership. 
From their experience with the operation of a successful FM station, 


JA 20 


(R.22 - R.23) 


Messrs. Fogel and Jacobs have learned that there are substantial seg- 
ments of the public whose needs for radio and television service are 
not being tapped by existing broadcast media. By serving these untap- 
ped needs, the principals of Channel 30 have been confident that they 
could achieve a'self-sustaining UHF operation in Syracuse. 

3. This confidence, however, has been based on the assumption 
that the proposed station will have to co-exist with three VHF compet- 
itors - - an assumption which will prove unjustified if CATV systems 
in the service area of the proposed station are allowed to bring ina 
multiplicity of competing VHF signals from far distant cities. 

4. Auburn, New York is situated directly within the Grade A con- 
tour of the station proposed by Channel 30. Auburn Cablevision 
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has submitted no engineering data to support the allegation set forth at 
page 2 of its Petition that Syracuse UHF stations will have difficulty in 
serving Auburn. On the contrary, Channel 30 proposes a station which 
will have adequate antenna height and power, and has every reason to 
believe that a good service will be provided to Auburn. Indeed, the ed- 
ucational UHF station in Syracuse can presently be received in down- 
town Auburn with only a portable TV set and simple indoor antenna. 

5. It is true, as Petitioner alleges at page 3 of its pleading, that 
the existing Syracuse television stations do not often present programs 
aimed at the local needs of Auburn or other communities surrounding 
Syracuse. These needs, however, will not be served by allowing Au- 
burn Cablevision to import programs from the distant New York City 
stations -- none of whom ever present any programming directed to 
local Auburn affairs! Local Auburn needs will be served to some de- 
gree by the station proposed by Channel 30, inasmuch as Channel 30 
recognizes that there is a need for such programming and plans to 
make a place for it in its program schedule. And likewise, Channel 
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30 expects to solicit advertising from Auburn merchants. For one of 
the needs to be served by the first independent television station in 
Syracuse is the need of small area merchants for a reasonably priced 
television advertising outlet. 
6. If, however, the station proposed by Channel 30 is to have a 
maximum possibility of success, it should not be forced to compete 
| 
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for audience with signals brought in from New York, a city located 200 
miles from Syracuse. The widespread distribution of/such signals 
within the service area of the new UHF station will so fractionalize 
the television audience as to substantially lessen the value of televi- 
sion advertising on any single independent station, and will thereby de- 
prive the fledgling station of revenues which it needs and would other- 
wise receive. 
7. The Commission's planforthe development of television broad- 
casting in the United States is predicated on the full utilization of the 
UHF spectrum, and the development and strengthening of local televi- 
sion stations. The proposal of Auburn Cablevision to import a multi- 
plicity of non-local signals into the upstate area to compete with the 
first general purpose UHF station in that area is inconsistent with both 
of these basic goals of the Commission's television allocations plan. 
The Petition should, therefore, be denied. 
WHEREFORE, it is respectfully requested that the Petition for 


Waiver and Immediate Grant filed in this proceeding y Auburn Cable- 
vision Corporation, BE DENIED. 


Respectfully Submitted, 


CHANNEL 30, INC. 
930 F Street, N.W. By | 
Washington, D. C. 20004 Lauren A. Colby, 
May 4, 1966 Its attorney - 
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[Rec'd. May 9, 1966] 


HALEY, BADER & POTTS 
1735 De Sales Street, N. W. 
Washington, D.C. 20036 


May 9, 1966 


Mr. Ben F. Waple 

Secretary 

Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 


This letter is written on behalf of Meredith Syracuse Television 
Corporation, licensee of Station WHEN-TV, Syracuse, New York, and 
has reference to the Petition For Waiver and Immediate Grant filed by 
Auburn Cablevision Corporation pursuant to Section 73.1107 (a) of the 
Commission's Rules and Regulations. Public Notice ofthe filing of said 
Petition was given April 7, 1966 (Public Notice, Report No. 3, Mimeo 
82421). 

In its Petition, Auburn Cablevision Corporation requests that the 
evidentialy hearing requirement of Section 74.1107(a) be waived and 
that the Commission determine immediately that its proposal to carry 
the signals of television broadcast stations located at New York, New 
York, over a CATV system operating at Auburn, New York, a city with- 
in the Grade A service contours of Station WHEN-TV and other televi- 
sion broadcast stations in the Syracuse market would *e consistent with 
the establishment and healthy maintenance of television service in the 
area. 
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Meredith Syracuse Television Corporation states herein its views 
regarding some of the allegations and claims made in the subject Peti- 
tion. 

Auburn Cablevision Corporation states that it has previously rep- 
resented to the City Council of Auburn, New York, that if granted a 
franchise it would carry the signals of the New York City independent 
television stations. The petitioner states its belief that the City Coun- 
cil will not renew the franchise expiring December, 1966, unless the 
New York City stations are in fact carried. | 

A close reading of the supporting affidavit by Mr. Floyd J. Keesee 
*** The franchise is stated to expire 
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in December, 1966, only if service is not initiated by then. The impli- 
cation that the carriage of the New York stations is a|Sine qua non for 
the initiation of service and, consequently, for the continuation of the 


Auburn CATV franchise is unsupported by fact. There is no reason to 
believe that the Auburn CATV system cannot initiate service carrying 
the Syracuse stations by December, 1966. 
The petitioner claims that off-the-air reception of the Syracuse 
television stations is not goodat Auburn. It is stated that Station WNYS- 
TV is not received well in many sections and many Auburn homes can- 
not receive other Syracuse stations. No attempt is made to support 
this claim by measurements, affidavits of Auburn residents or by other 
means. Auburn is less than 25 miles west of Syracuse, and is well 
within the Grade A service contours of all of the Syracuse television 
stations. It has been the experience of Meredith Syracuse Television 
Corporation that the quality of the WHEN-TV signal received at Auburn 
conforms to Grade A contour standards. It is submitted that the un- 
Supported claims with regard to signal quality in the Auburn area are 
inadequate to over come the prima facie character of the predicted 
contours. 
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The fact that the petitioner believes that the future of its CATV 
system depends on its ability to carry the New York City signals is a 
tacit admission |that off-the-air service in Auburn is of sufficient qual- 
ity as to obviate the need for CATV service. 

Auburn Cablevision's statements regarding the program service 
which the Syracuse stations render to Auburn are irrelevant to the is- 
sues presented by the Petition. 

In summary, Meredith Syracuse Television Corporation believes 
that Auburn Cablevision Corporation has failed to show why an eviden- 
tiary hearing under Section 74.1107(a) of the Rules'and Regulations is 
not required in order to determine the impact of its proposal on the 
establishment and healthy maintenance of television broadcast service 
in the Syracuse, New York, market. 


Very truly yours, 


/s/ Andrew G. Haley 


cc: Cohen & Berfield 
Dow, Lohnes & Albertson 
Miller & Schroeder 
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[Rec'd. May 9, 1966] | 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petition of | 


UNICABLE INCORPORATED 
Oswego, New York File No. CATV 100-8 


For Waiver of Rule, et al 
and 

In re Application of 

EASTERN MICROWAVE INC. File No. 6325-C1-P-65 


For Construction Permit for a 
Point-to-Point Microwave Radio 
Station to provide the signals of 
WPIX(TV), WNEW-TV, WOR-TV 
and WNDT(TV) to a CATV System 
in Oswego, New York 


TO THE COMMISSION: 


[COMMENTS OF CHANNEL 9 SYRACUSE, INC. ON 
PETITION FOR WAIVER OF RULE AND EVIDENTIARY 
HEARING AND FOR GRANT OF APPLICATION] 


Comes now CHANNEL 9 SYRACUSE, INC., permittee of WNYX (TV), 
operating on Channel 9 in Syracuse, New York, by its attorneys, and 
files its comments on the petition for waiver of rule and evidentiary 
hearing and for grant, and supplement thereto, of the above captioned 
application of Eastern Microwave Inc., which was filed by Unicable 
Incorporated, which claims to be the operator of a CATV system in Os- 
wego, New York. This pleading is timely filed pursuant to the Com- 
mission's public notice of the filing of the petition for waiver referred 
to above. Ly | 
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1. As the petition recognizes, WNYS(TV) provides a predicted 
Grade A service to Oswego. Since WNYS(TV) operates in Syracuse, 
the 35th television market based on ARB net weekly circulation total 


1/ See Public Notice-CATV Requests Filed Pursuant to Section 74.- 
1107(a) of the Rules (Report No. 3 released April 7, 1966, Mimeo. 
82421.) 
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homes for 1965, it is necessary that a hearing be held before the above 
captioned microwave application can be granted to provide a service of 
any of the four New York independent VHF television stations to the 
Oswego CATV system pursuant to Section 74.1107(a) of the Rules un- 
less these requirements are waived pursuant to Section 74.1109 of the 
Rules. 

2. Section 74.1109(c)(1) sets forth the procedural requirements 
for a petition for waiver in these circumstances as follows: 


"The petition shall state the relief requested and may 
contain alternative requests. It shall state fully and 
precisely all pertinent facts and considerations re- 
lied upon to demonstrate the need for the relief re- 
quested and to support a determination that a grant 
of such relief would serve the public interest. Fac- 
tual allegations shall be supported by affidavit of a 
person or persons with actual knowledge of the facts, 
and exhibits shall be verified by the person who pre- 
pares them." 


The foregoing language reflects the understanding by the Commission 
of the showing which must be made by any party seeking waiver of its 
rules long since established in U.S. v. Storer Broadcasting Co., 351 
U.S. 192, 13 Pike & Fischer R.R. 2161 (1951). 2/ These requirements 
are that a party seeking waiver must at the very least plead facts which, 
if true, would justify the relief requested in order merely to invoke a 
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hearing on its request for waiver, much less to obtain}a waiver without 
any hearing at all as here requested. | 
3. It is against this background that the petition for waiver filed on 
behalf of the Oswego CATV system must be analyzed. The petition must 
be dismissed or denied for failure to comply in any respect whatsoever 
with the above quoted rule. There is no affidavit whatsoever, much less 
an affidavit or affidavits of " .. . persons with actual knowledge of the 
facts". Allthat the Commission must find : 


2/ See Paragraph 150, Second Report and Order on CATV matters in 
Docket Nos. 14895, et al. 
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in order to dismiss the petition is that Syracuse is the 35th market 
based on the applicable ARB measurement and that Oswego is within 
the Grade A contour of one or more Syracuse stations Official notice 
may be taken of those facts. Without sworn facts, the threshold deter- 
mination required by the Storer case, supra, cannot be made and the 
vague and general allegations of counsel cannot be ie as a ba- 
sis for waiver without hearing. 
4. The unverified petition and the supplement are merely general- 
izations and it is clear that no prima facie basis has been established 
for waiver without hearing. Because the CATV rules have been recently 
adopted and because the need for hearings has been sojcarefully spel- 
led out by the Commission, a hearing must be held unless the petition 
is denied or dismissed. It is particularly undesirable to issue a waiver 
here because the Commission has not yet resolved in the CATV rule 
making proceedings the question of leapfrogging. ~/ It would defeat the 
purposes of the further rule making contemplated in Docket 15971 to 
grant waivers to permit leapfrogging while the matter is still under 
consideration in the rule making proceeding. 
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5. Since petitioner has not begun to meet the requirements of the 
Storer case, supra, and Section 74.1109(c)(1), entitling it to a waiver, 
without hearing, it is respectfully requested that the petition be dismis- 
sed or denied and that the Commission order a hearing on the petition 
and on the above: captioned matters under appropriate issues pursuant 
to Section 74.1107 of the Rules and any other applicable sections of the 
Rules, making Channel 9 Syracuse, 


3/ See Second Report and Order, supra, Paras. 2 and 3. 
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Inc. a party to such hearing. In no event should any waiver be granted 
without hearing. 


Respectfully submitted, 
CHANNEL 3 SYRACUSE, INC. 


By: MILLER AND SCHROEDER 
Its Attorneys 


/s/ Arthur H. Schroeder 
/s/ John P. Bankson, Jr. 


808 Munsey Building 
Washington, D. C. 20004 


May 9, 1966 
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[Rec'd. May 10, 1966] 


Before the | 
FEDERAL COMMUNICATIONS COMMIS 
Washington, D.C. 20554 | 


In re Petition of 


UNICABLE INCORPORATED File No. CATV 100-8 
Oswego, New York 


For Waiver of Rule, et al. ! 


[OPPOSITION OF CHANNEL 30, INC., TO PETITION 
FOR WAIVER OF RULE AND EVIDENTIARY HEAR- 
ING AND FOR GRANT OF APPLICATION] | 


Channel 30, Inc., by its attorney, hereby respectfully opposes the 
Petition for Waiver of Rule and Evidentiary Hearing and For Imme- 
diate Grant, filed in this proceeding by Unicable, Inc : In thereto, it is 


alleged: 
1. On May 4, 1966, Channel 30, Inc., filed an Opposition to a ''Pe- 
tition for Waiver and Immediate Grant" filed by Auburn Cablevision 
Corporation, a prospective CATV operator at Auburn, New York, who 
desires permission to import signals of New York City VHF stations 
into the Auburn market. 
2. The proposal of Unicable, Incorporated, to bring New York 
City signals to Oswego, New York --- a city of 22,000 persons, located 
only 30 miles from Syracuse --- presents precisely the same danger 
of disruptive interference with the Commission's overall plan for the 
development of UHF as the proposal of Auburn Cablevision Corpora - 
tion. Therefore, Channel 30, Inc., opposes the 
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petition of Unicable, Incorporated, for the same reasons that it opposes 
the petition filed by Auburn Cablevision; a copy of the Opposition of 
Channel 30, Inc., to the Auburn proposal is attached hereto; and it is 
respectfully requested that the comments contained therein be likewise 
considered in connection with the Commission's action on the petition 
of Unicable, Incorporated. 

3. While the instant pleading is being filed one day late, waiver of 
the filing time requirement is respectfully requested on the grounds 
that, contrary to the requirements of Section 74.1109(b) of the Rules, 
counsel for Channel 30, Inc., was not served with a copy of the Peti- 
tion and did not, therefore, learn of its existence in time to file this 
Opposition within the 30 day period prescribed by Rule 74.1109(d). 

WHEREFORE, it is respectfully requested that the above-cap- 
tioned Petition BE DENIED. 


Respectfully submitted, 
CHANNEL 30, INC. 


By /s/ Lauren A. Colby 
Its Attorney 


930 F Street, N.W. 
Washington, D. C. 20004 
May 10, 1966 
[36] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petition of 


AUBURN CABLEVISION COMMERCE File No! CATV 100-10 
Auburn, New York | 


For Waiver and Immediate Grant 
Pursuant to Section 74.1107 


and 
In re Applications of 


NEW YORK-PENN MICROWAVE File Nos. 969/970 - 
CORPORATION _ C1-P-66 


For Construction Permits for New 
Point-to-Point Microwave Radio 
Stations to Provide the Signals of 
WPIX(TV), WOR-TV and WNEW-TV, 
New York City to a Proposed CATV 
System in Auburn, New York 


TO THE COMMISSION: : 


COMMENTS OF CHANNEL 9 SYRACUSE, INC. ON 
PETITION FOR WAIVER AND IMMEDIATE GRANT 
Comes now CHANNEL 9 SYRACUSE, INC., permittee of WNYS (TV), 

operating on Channel 9 in Syracuse, New York, by its attorneys, and 
files its comments on the petition for waiver and immediate grant of 
the above captioned applications of New York-Penn Microwave Corpo- 
ration, which petition was filed by Auburn Cablevision Corporation, the 
proposed owner and operator of a CATV system in Auburn, New York. 
This pleading is timely filed pursuant to the Commission’ S public no- 
tice of the filing of the petition for waiver and immediate grant refer- 
red to above. — 
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1. As the petition recognizes, WNYS(TV) provides a predicted 
Grade A service to Auburn. Since WNYS(TV) operates in Syracuse, th: 
35th 


1/ See Public Notice-CATV Requests Filed Pursuant to Section 74.- 
1107 (a) of the Rules (Report No. 3, released April 7, 1966, Mimeo. 
82421.) 
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television market based on ARB net weekly circulation total homes for 
1965, it is necessary that a hearing be held before the above captioned 
microwave applications can be granted to provide a service of any New 
York independent television stations to the Auburn CATV system pur- 
suant to Section 74.1107(a) of the Rules unless these requirements are 
waived pursuant to Section 74.1109 of the Rules. That petitioner's pur- 
poses are purely commercial is apparent from its refusal to bring in 
the New York educational station, WNDT(TV). It proposes to provide 
only the three commercial independents, WPIX(TV), WOR-TV and 
WNEW-TV. 
2. Section 74.1109(c)(1) sets forth the procedural requirements 
for a petition for waiver in these circumstances as follows: 
"The petition shall state the relief requested and may 
contain alternative requests. It shall state fully and 
precisely all pertinent facts and considerations relied 
upon to demonstrate the need for the relief requested 
and to support a determination that a grant of such 
relief would serve the public interest. Factual alle- 
gations shall be supported by affidavit of a person or 
persons with actual knowledge of the facts, and ex- 
hibits shall be verified by the person who prepares 
them." 


The foregoing language reflects the understanding by the Commission 
of the showing which must be made by any party seeking waiver of its 
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rules long since established in U.S. v. Storer Broadca sting Co., 351 
U.S. 192, 13 Pike & Fischer R.R. 2161 (1951). 2/ These requirements 
arethata party seeking waiver mustatthe very least plead facts which, 
if true, would justify the relief requested in order merely to invoke a 
hearing on its request for waiver without any hearing at all as here 
requested. | 
3. It is against this background that the petition for waiver filed 
on behalf of Auburn Cablevision Corporation must be |analyzed. It is 
apparent from examination of the petition that the showing required has 
not 


2/ See Paragraph 150, Second Report and Order on CATV matters 
in Docket Nos. 14895, et al. 
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been made. The affidavit attached to the petition signed by the secre- 


tary-treasurer of the petitioner is a mixture of conclusions, beliefs 

and speculations and not facts as required by the Rules. The principal 
claim in the affidavit is that the city fathers of Auburn would not have 
granted the CATV franchise and will not renew it in the future if nec- 
essary unless the CATV system carries New York City commercial 
independent television stations. It would have been a simple matter to 
provide an affidavit or affidavits from these city fathers but petitioner 
has failedto do so. Affiant generalizes about UHF set circulation; 
however, such circulation cannot be established with any certainty with- 
out an appropriate verified survey, and it is apparent that affiant's 
knowledge is not based on any proper sample but only on his own guess. 
Furthermore, he speculates regarding the viewability of WNYS(TV) in 
Auburn without any factual proof whatsoever. What might be a good or 
acceptable picture to others might not be so to affiant, particularly 
since his affidavit must be considered in the light of the fact that he is 
a directly interested party. | 
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4. The petition itself merely repeats the generalities in the affi- 
davit and it is clear that no prima facie basis has been established even 
for a hearing on whether a waiver should be granted, much less for 
grant of a waiver without hearing as requested by petitioner. Because 
the CATV rules have been recently adopted and because the need for 
hearings has been so carefully spelled out by the Commission, a hear- 
ing must be held unless the petition is denied or dismissed. It is par- 
ticularly undesirable to issue a waiver here because the Commission 
has not yet resolved in the CATV rule making proceedings the question 
of leapfrogging. 3 It would defeat the purposes of the further rule 
making in Docket 15971 to grant waivers without hearingto permit leap- 
frogging to the extent proposed herein while the matter is still under 
consideration in the rule making proceeding. 


3/7 See Second Report and Order, supra, Paras. 2 and 3. 
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5. Since petitioner has not begun to meet the requirements of the 
Storer case, supra, and Section 74.1109(c)(1), entitling it to a waiver, 
it is respectfully requested that the petition be dismissed or denied. 

If it is not, then the Commission should order a hearing on the petition 
and on the above captioned application of New York-Penn Microwave 
Corporation under appropriate issues pursuant to Section 74.1107 and 
any other applicable sections of the Rules, making Channel 9 Syracuse 
Inc. a party to such hearing. In no event should any waiver be granted 


without hearing. 
Respectfully submitted, 


CHANNEL 9 SYRACUSE, INC. 
By: MILLER AND SCHROEDER 
808 Munsey Building Its Attorneys 
Washington, D. C. 20004 /s/ Arthur H. Schroeder 
May 9, 1966 /s/ John P. Bankson, Jr. 
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[Certificate of Service | 
[42] 
[Rec'd. May 23, 1966] 


[Reply of Unicable Inc. to Comments of Meredith 
Syracuse Television Corporation, Channel 9 


Syracuse, Inc. and Opposition of Channel 30 the.] 


Comes now Unicable Inc. by its attorney and replies to the above 
named comments and opposition. 

1) Meredith Syracuse Television Corporation is the licensee of 
Station WHEN TV, Channel 5 Syracuse, New York. Its comments in 
substance are that the City of Oswego, New York, is within the Grade A 
contour of WHEN TV and the other Syracuse television stations and 
accordingly the mandatory hearing requirements of Section 74.1107 (c) 


cannot be waived. 

2) Unicable concedes that the City of Oswego is within the predi- 
cated Grade A contours of the Syracuse televisions. Unicable submits, 
however, that the City of Oswego, some thirty-five miles from Syra- 
cuse, is on the fringe of the Grade A contours and that by reason of the 
fact that the City of Oswego is on the shores of Lake Ontario and the 
terrain rises from the lake toward the south, the Syracuse television 
service is not wholly satisfactory. | 

3) Unicable has been providing subscribers in Oswego the service 
of the Syracuse stations, having begun service in PEO SESE 1965, and 
in this proceeding is seeking authority to 


[43] | 


receive through the facilities of Eastern Microwave Ine. the programs 
of the New York City independent television stations which it will also 
make available to the citizens of Oswego. | 

4) Having made a substantial investment in good faith prior to the 
present rules and having sought Commission action for the microwave 
service in May 1965 and having every expectation of being able to pro- 
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vide the service therefrom when it commenced operation in December 
1965, Unicable is being seriously injured financially by reason of not 
being able to provide its subscribers all of the service which they con- 
tracted for. 

5) Since the City of Oswego is so distant from Syracuse, it is in- 
conceivable that the operation of a CATV system there could affect ad- 
versely the operation of a VHF television station in Syracuse. In fact 
since the City of! Oswego is on the fringe of the Grade A contours of the 
Syracuse stations and since Unicable is and will deliver their programs 
to its subscribers the Syracuse stations should benefit by reason of 
Unicable's operation. 

6) Channel 9 Syracuse Inc. ignores the factual allegations of Uni- 
cable's Petition and Supplement which demonstrate why the City of Os- 
wego CATV system would be helpful in the public interest and why Uni- 
cable is suffering serious financial injury by not being able to go into 
full operation, although it has been operating on a partial basis since 
December 1965.: Counsel for Channel 9, Syracuse Inc. does not seem 
to recognize the verification which the signature of an attorney adds to 
a petition to the Commission and accordingly there is attached hereto 
an affidavit of the President of Unicable verifying the 
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facts stated in the Petition, the Supplement and this Reply. 

7) Channel 30 Inc.'s opposition is unique. Channel 30 Inc. is an 
applicant to the Commission whose application may or may not ever be 
granted, but it assumes that it has been granted ad that it is a licensee 
or permittee entitled to be served with pleadings by Unicz vJe. Nothing 
could be further from the fact. 

8) Despite Channel 30 Inc.'s lackofany standing, Uni.:~le submits 
that if and when Channel 30 Inc. becomes operative, Unicable will pre- 
vide Channel 30's programming to its subscribers. Since the City of 
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Oswego is so distant from Syracuse this will improve Channel 30's 
competitive position with the VHF stations in Syracuse. 
9) Unicable submits that because of the distance of the City of 
Oswego from Syracuse, and the nature of the terrain along the lake 
where Oswego is situated, its operation of a CATV system there could 
not hurt and would actually help the Syracuse TV stations and partic- 
ularly the UHF station now operating and any UHF which might become 
operative in the future. Since Unicable in good faith started its system 
before the Commission's new rules, had predicated its operation on 
being able to receive the microwave service sought by the application 
herein, is suffering serious financial injury by not being able to charge 
for its service until the microwave service is available, and will con- 
tinue to suffer financially until that service can be commences, the 


public 
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| 
interest will be served by a waiver of the rule and a grant ofthe micro- 
wave application at the earliest possible time. 


Respectfully submitted, 


Unicable, Inc. 
Oswego, New York 


By /s/ Richard Maguire 
Its Attorney 
Gadsby, Maguire, Hannah 
and Merrigan 
425 Thirteenth Street, N.W. 
Washington, D.C. 20004 


May 20, 1966 
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AFFIDAVIT 


Richard Conde having been previously sworn states that he is 
President of Unilcable Inc., that he has read and is familiar with the 
Petition for Waiver of Rule and Evidentiary Hearing and for Grant of 
Application, the Supplement thereto, and the Reply of Unicable to Com- 
ments and Opposition to which this affidavit is attached. The facts as 
stated in these documents are to the best of my knowledge true and 
correct except that my belief that the Syracuse VHF stations did not 
object to Unicable's operation was incorrect as applied to two of those 
stations. 


/s/ Richard Conde 
Subscribed and sworn to before me this 20 day of May, 1964. 


/s/ John M. Liddy 
Notary Public 


My commission expires March 30, 1967. 
(Seal) 
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| CATV 10G- 
Bafere the — | RECETY;: 


FEDERAL COMNUITCATLTLONS COMNISSION 

Washington, D. C. 20554 | Ju & ipa 
in rez ; ~ | ee OFFICE oF tise 
GENERAL ELECERIC CaATLEVASION CORFORATION PLU5| 
Van Buren, New York, Anburn, New York 


LE SECRET Am 


CATV Franchises 


NOWLFICATION PURSUANT TO RULES 
7421105, 74.2207 AND 74.1108 


General Electric Cablevision cozporation hyercioy advises 
the Commission, pursuant to Rules 74,1105, 76.1207 and 74. 1109, 
that it was granted, prior to March 17, 1966,| franchises for 
the operation of CATV systems in the following communities : 

Van Buren, New York - Granted gune 1, 1965 

Auburn, New York - Granted Decenber 30, 1965 

The letter of notification, attached hereto has been 
forwarded, in accordance with Rule 74.1105, to all television 
stations which provide Grade B or better service to the con- 


munities named above, which are: : 

WSYR-TV, Syracuse, New York (Channel 3) 
WHEN, Syracuse, New York (Channel 5) 
“WNYS-TV, Syracuse, New York (Channel 9) 


WCNY, Syracuse, New York (Channel 24) 


The communities in question are located within the 
Grade A contours of television stations in Syracuse, New 
York which is ranked by ARB as the 35th tele 


It is proposed to bring into these comaunities the 


following "distant" signals: CKWS, Cnannel 11, Kingston, 
: i | 
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Ontario; WNEW-TV, Channel 5, WOR-Tv, Channel 9 WPIX, Channel | 
- 211, all New York Caves 
The system vill be operated in accordance with the 
carriage and non-Guplication provisions of Rule 74.1103. 
| This CATV BCBS: is considered to be inthe pubic Rf 

Usnterest because: (1) it will improve television reception - : 
genexally in the communities in question; (2) it will provide 

a greater diversity of television services to the residents 


of these communities; (3) it will provide, for the first time, 


commercial independent television services which will be 


competitive, to the benefit of the public, with the network 


services now provided by the Syracuse television stations. 

This proposal should not have any significant impact 
upon local UBF or VHF television stations which would be 
entitled to carriage on the system and to non-duplication 
protection for their network and other programs. 

It is respectfully requested that the Commission give 
prompt consideration to the proposed CATV arescor as outlined 
in the attached letter, and that it approve the institution of 
such service as promptly as its processes will permit. 

Respect fully submitted, - 
GENERAL EES CABLEVISION CORPORATION 
Counsel : By 
R. B. Hanna, Vice President 
_L. Mason Harter, Esq. 
General Electric Cablevision Corporation MeKenna & Wilkinson 


Electronics Park - Building #1. 1705 DeSales St., N.W. 
Syracuse, New York 13201 ee ar Washington, D. C. 20036 


(R.50) 


> < : i 
Subjects Notification Pursuant to Rule 74.1105 of 
the Federal Communications Commission 


Gentlemen: 


This is to notify you, in accordance with Rule 
74.1105 of the Federal Communications Commission, that 
General Electric Cablevision Corporation, 1400 Balltown - 
Road, Schenectady, New York, has been granted | franchises 
to operate a CATV system in the following ‘communities: 


Van Buren, New York 
Auburn, New York 


It is propesed to distribute over these CATV 
systems the signals of the following television stations: 


Station Name and Channel Location 


WSYR-TV 3 Syracuse, New York 
WHEN 5 Syracuse, New York 
WNYS-TV 9 Syracuse, New York 
WCNY 24 Syracuse, New York 
CKWS ll Kingston, Ontario 
WNEVW-TV 5 New York, New York 
WOR=TV 9 New York, New York 
WPix 11 . ‘New York, New York 
| 
It is estimated that construction of the system 
will be conmenced within approximately thirty days after 
the Federal Communications Commission has granted its 
approval for the inauguration of said service, 
zie | 
i 


Very truly yours, 
GENERAL ELECTRIC CABLEVISION CORPORATION 


By 
R, B. Hanna, Vice President 


[No Certificate of Service ] 
| 
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[Rec'd. Aug. 15, 1966] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re: 


GENERAL ELECTRIC CABLEVISION File No. CATV 100-65 
CORPORATION 

Van Buren, New York; Auburn, New 
York 


CATV Franchises 


TO THE COMMISSION 


[COMMENTS OF CHANNEL 9 SYRACUSE, INC. 
ON NOTIFICATION PURSUANT TO RULES 
74.1105 AND 74.1109] 


Comes now’ CHANNEL 9 SYRACUSE, INC., licensee of WNYS(TV), 
operating on Channel 9 in Syracuse, New York, by its attorneys, and 
files its comments on the notification pursuant to Rules 74.1105, 74.- 
1107 and 74.1109 filed by General Electric Cablevision Corporation, a 
potential operator of CATV systems in Auburn and 'Van Buren, New 
York. This pleading is timely filed pursuant to the Commission's pub- 
lic notice of the filing of the notification referred to above. — 

1. It is conceded that WNYS(TV) provides a predicted Grade A 
service to Auburn and Van Buren. Since WNYS(TV) operates in Syra- 
cuse, the 35th television market based on ARB net weekly circulation, 
it isnecessary that a hearing be held before the above referenced CATV 
systems can provide the service of CKWS, Kingston, Ontario, and any 
of the three New York independent television stations to the Auburn and 
Van 


1/ See Public Notice-CATV Requests Filed Pursuant to Section 74.- 
~  1107(a) of the Rules (Report No. 19, released July 14, 1866, Mimeo. 
86795). 
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(53] : 
Buren CATV systems pursuant to Section 74.1107 (a) of the Rules. That 
General Electric's purposes are purely commercial is apparent from 
its refusal to bring in the New York educational station, WNDT(TV). It 
proposes to provide onlythe three commercial eae WPIX(TV), 
WOR-TV and WNEW-TV. 
2. Nothing in the General Electric notification explicitly requests 
waiver of Section 74.1107, consequently, a hearing must be held before 
its proposed service commences. Should its notification be construed 
as a request for waiver, it is procedurally defective ina number of 
respects. Section 74.1109(c)(1) sets forth the procedural requirements 
for waiver in these circumstances as follows: i 
"The petition shall state the relief requested and may 
contain alternative requests. It shall state fully and 
precisely all pertinent facts and considerations relied 
upon to demonstrate the need for the relief requested 
and to support a determination that a grant of such re- 
lief would serve the public interest. Factual allega- 
tions shall be supported by affidavit of a person or 
persons with actual knowledge of the facts, and exhibits 
shall be verified by the person who prepares them.” 


The foregoing language reflects the understanding by the Commission 
of the showing which must be made by any party seeking waiver of its 
rules long since established in U.S. v. Storer Broadcasting Co., 351 
U.S. 192, 13 Pike & Fischer R.R. 2161 (1951). 2/ These require- 
ments are that a party seeking waiver must at the very least plead 
facts which, if true, would justify the relief requested in order merely 
to invoke a hearing on its request for waiver, much less to obtain 
waiver without any hearing at all. 


2/ See Paragraph 150, Second Report and Order on CATV matters in 
Docket Nos. 14895, et al. | 
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3. It is against this background that the pleading filed on behalf of 
General Electric Cablevision Corporation must be analyzed. It is ap- 
parent from examination of the petition that the showing required has 
not even been attempted. There are no facts pleaded justifying waiver 
and no affidavit whatsoever. 

4. The General Electric notification is a nullity and should be dis- 
missed. It is insufficient even to invoke the processes of the Commis- 
sion under the requirements of U.S. v. Storer Broadcasting Co., supra. 
Upon such dismissal, the Commission should notify General Electric 
that it may not provide distant signals on its proposed CATV systems 
in Auburn and Van Buren until it obtains a waiver of Section 74.1107 of 
the Rules. 


Respectfully submitted, 
CHANNEL 9 SYRACUSE, INC. 


By: MILLER AND SCHROEDER 
Its Attorneys 


/s/ Arthur H. Schroeder 
/s/ John P. Bankson, Jr. 


808 Munsey Building 
Washington, D. C. 20004 


August 15, 1966 
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[Certificate of Service | 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION, | 
Waghington, D. C. 20554 a) 
In're: j ) 
GENERAL ELECTRIC CABLEVISION CORPORATION ) File | 
Van Buren, New York; Auburn, New York ) | : 
) / ee BY opts Lon 54. 3 
) Ate-s A ee nad ee I'S) oe 
DL s 
CATY Fast 
: | Clark fe 1E 
REPLY OF GFNERAL ELECTRIC CABLEVISION CORPORATION “ g <A =e 
i _ é 


7 


CASV Pranchises 


fo: The Commission 


General Electric Cablevision Corporation, by its attorneys, 
acc coe ae odie donne eS 


natn or 5 


‘ submits the following Reply to the "Comments" of Channel 9. is 


Syracuse, Inc, with respect to the above-captioned matter. 


Apart from whether or not the Commission should waive 


the evidentiary hearing requirements of Rule 74.11.07, Channel 


9's statement that "The General Electric notification isa 
i 


nullity and should be dismissed" is completely unjustifiable, 


“General Electric is entitled, as of right, to an 


evidentiary hearing on its proposal by virtue of the pro- 


visions of Rule 74.1107. Whether it is entitled to a waiver 


of that evidentiary hearing requirement is another and wholly 


different question. | 


The General Electric notification is consistent with 


the requirements of Rule 74.1107; is in no sense a “nullity”; 
| 
V/ | 
Rule 74.1109 spacifies no time limit within which a request 
for waiver of the requirements of Rule 74.1107 or the require-~ 
ments of any other of the CATV rules must be filed, 


(R.58) 


: -2- oH 
and its dismissal could.not be justified. . 
ov. : Respectfully submitted, 


GENERAL ELECTRIC CABLEVISION 
CORPORATION 


s ff ¢/ vy ae 
By Quine (f een : 
“y} James A. McKenna, Jr. /] 
fe sna haa hae ad mie 
; ee WG 
Robert W. Coll 
MeKenna & Wilkinson 
- 1705 DeSales Street, N. W, 
Washington, D. C. 20036 


its Attorneys 


September 6, 1966 


(R.59) 


See oF STRVICE 
i, Linda Smith, do hereby certify that I have, this 


6th day of Septembor, 1955, sent by regular United States mail, 
‘ 


postage prepaid, copies of the foregoing "Reply of General . 
Electric Cablevision Corporation" to the following: . 


George S,. Smith, Esq. 

Chief, Broadcast Eureau 
Federal Communications Cotinission 
Washington, D, C. 20554 


“Miller & Schroeder | 
Munsey Building | 
Washington, D. C. 20004 | 

Counsel fox Channel 9 Syracuse, Inc. 


Haley, Bader & Potts 

1735 DeSales Street, N. W. 

Washington, D. C. 20036 
Counsel for WHEN-TV 


Dow, Lohnes & Albertson 
Munsey Building 
Washington, D. C,. 20004 
Counsel for WSYR-TV 
: ’ 
Lauren A. Colby, Esq. — 
930 F Street, N. W. 
Washington, D. C. 20004 
Counsel for Channel 30, Inc. 


Educational TV Council of CORE New Roz 
Old Liverpool Road : 
Liverpool, New York 13088 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petitions by 


UNICABLE INCORPORATED 
Oswego, New York File No..CATV 100-8 


AUBURN CABLEVISION CORPORATION 
Auburn, New York File No. CATV 100-10 


\ 


GENERAL ELECTRIC CABLEVISION / 
CORPORATION | 


Auburn, New York File No. CATV 100-65 


GENERAL ELECTRIC CABLEVISION 
CORPORATION 
Van Buren, New York 


DOCKET NO. 17131 
File No. CATV 100-65 


GENERAL ELECTRIC CABLEVISION 
CORPORATION DOCKET NO. 17132 
Solvay, New York | File No. CATV 100-137 


NEWCHANNELS CORPORATION DOCKET NO. 17133 
East Syracuse, New York File No. CATV 100-112 


DOCKET NO, 17134 
File No. CATV 100-124 


NEWCHANNELS CORPORATION 
Camillus, New York 


For authority pursuant to Section 
74.1107 of the Rules to operate 
CATV systems in the Syracuse 
Television Market 


In re Applications of 


EASTERN MICROWAVE, INC. DOCKET NO. 17135 
Van Buren, New York ; File No. 4704-C1-P-66 


(R.60 - R.61) 


| 
EASTERN MICROWAVE, INC. DOCKET NO. 17136 
Camillus, New York File No. 4879-C1-P-66 


For Construction Permits for 
New Point-to-Point Microwave 
Radio Stations 


and 
In re Applications of 


NEW YORK-PENN MICROWAVE 
CORP. 
Auburn, New York File No. coe -C1-P-66 


and 


EASTERN MICROWAVE, INC. File Nos. 253/234-C1-P-66 
East Syracuse, New York and File Nos. 6324/6325-C1- 
Oswego and North Syracuse, New York P-65 


For Construction Permits for New 
Point-to-Point Microwave Radio Stations 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley sete and 
issuing a statement; 
Commissioner Lee concurring in part 
and dissenting in part; 
Commissioner Cox concurring in part 
and dissenting in part and issuihg a 


statement. 


1. The following proposals in the Syracuse television market, 
ranked 35th, are before us for consideration: (a) Unicable Incorpo- 
rated presently carries the Syracuse stations on its CATV system in 
Oswego and 
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in addition proposes to carry the distant signals of three New York City 
independent stations and one New York City educational station; (b) 
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Auburn Cablevision Corporation plans to operate its CATV system in 
Auburn, and would carry, in addition to the Syracuse stations, the dis- 
tant signals of three New York City independent stations; (c) General 
Electric Cablevision Corporation proposes to operate CATV systems 
in Auburn, Solvay and Van Buren, and to carry the Syracuse stations, 
three New York ‘City independent stations, and one Kingston, Ontario 
station; (d) Newchannels Corporation intends to operate CATV systems 
in East Syracuse and Camillus and to carry, in addition to the three 
Syracuse VHF stations and one Syracuse UHF educational station, the 
distant signals of three New York City independent stations, one New 
York-Newark independent, one Kingston and one Ottawa, Ontario sta- 
tion. if The petitioners (Newchannels filed for East Syracuse on Sep- 
tember 30, 1966, for Camillus on November 1, 1966; General Electric 
filed for Solvay on November 28, 1966, for Van Buren and Auburn on 
July 6, 1966; Auburn Cablevision filedfor Auburn on April 5, 1966; Uni- 
cable filed for Oswego on March 30, 1966.) request waiver of hearing 
to permit them to implement their proposals. 

2. The Syracuse market has a total net weekly circulation of 425,- 
400. The City has channels 3, 5, 9, *24, 43, and 62 assigned to it. Sta- 
tions are operating on channels 3, 5, 9, and *24; an application is on 
file for channel 43; 62 is vacant and not applied for. Ithaca, about 45 
miles from Syracuse but within the predicted Grade A, has been as- 
signed channels *14, and 52, for which construction permits have been 
issued. Utica, about 50 miles from Syracuse and also in the market, 
has been assigned channels 2, 15, 33, and *59. Channel 2 is in opera- 
tion; the other channels are not applied for. East Syracuse, a city of 
4,708, and Solvay, a city of 8,732, are adjacent to Syracuse; Camillus, 
a city of 1,416, and Van Buren, population 8,754, are located about seven 
miles from Syracuse, all in Onondaga County (population 423,028). Au- 
burn (35,249) is located about 25 miles from Syracuse in Cayuga County 
which has a population of 73,942. Oswego, a city of 22,155, is located 
about 35 miles from Syracuse, in Oswego County which has a popula - 
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tion of 86,118. Onondaga and Oswego Counties comprise the Syracuse 
Standard Metropolitan Statistical Area which has a population of 563, - 
781. East Syracuse, Solvay, and Camillus are in the Syracuse Urban- 
ized Area which has a population of 333,286. | 


1/ The service proposed would be implemented, in part, by six sepa- 
rate sets of microwave applications (Eastern Microwave, Inc., File 
Nos. 6324/25-C1-P-65 (Oswego and North Syracuse); 4704-C1-P- 
66 (Van Buren); 4879-C1-P-66 (Camillus); 233/234-C1-P-66, 
3605-C1-P-66 (East Syracuse); New York-Penn Microwave, Corp., 
File No. 6595-C1-P-66 (Auburn)). 


[62] | 


| 
3. The petitioners ground their proposals on such factors and con- 
tentions as improved quality and increased diversity of television serv- 
ice, lack of impact upon, and in fact probable benefits to local UHF 
television because of CATV carriage, financial commitments by the 


systems, the need of the systems to carry distant signals in order to 
attract subscribers, and the absence of any significant ties between Sy- 
racuse and several of the CATV communities. 


4. The supporting arguments for the proposals are substantial, 
but are outweighed here where there is demonstrated UHF interest by 
the design of the Second Report and Order that UHF potential be pre- 
served. Without the additional information which can be developed in 
a public hearing, we are unable to accept the allegations of petitioners 
proposing CATV service in East Syracuse, Camillus, Solvay and Van 
Buren, all of which are in the very heart of the area upon which new 
UHF stations must rely heavily for economic support, that the effect 
upon UHF broadcasting of CATV operations in those communities would 
be minimal. We note, in this connection, that New York City signals 
are not now being importedandthat there isno operating CATV in Syra- 
cuse or the immediate area. | 
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5. But Auburn and Oswego are separate and distinct communities, 
located about 25 and 35 miles from Syracuse, outside its Urbanized 
Area. Auburn is also outside the Standard Metropolitan Statistical Area 
of Syracuse and in Cayuga County where New York City television sta- 
tions are already being viewed on existing cable facilities. Carriage 
of New York City independent programming on the proposed Auburn 
systems will have little additional effect upon UHF development in Sy- 
racuse. Since Unicable's system is in the relatively small community 
[of Oswego] on the fringe of the Syracuse market, its carriage of New 
York City independents and educational signals in order to provide di- 
versified programming to Oswego viewers will have slight, if any, im- 
pact upon UHF development in the market. Under these circumstances, 
carriage of the New York City signals in Oswego will have little impact 
upon the development of UHF television in Syracuse, and will offer 
Oswego viewers more diversified programming. Accordingly, IT IS 
ORDERED, That the provisions of Section 74.1107 of the Rules ARE 
WAIVED in order to permit the Auburn and Oswego CATV systems to 
operate as proposed. The applications of New York-Penn Microwave 
Corp. (6595-C1-P-66), and Eastern Microwave Inc. (233/234-C1-P-66), 
pursuant to Section 309 of the Communications Act of 1934, as amend- 
ed, ARE GRANTED and Eastern Microwave's applications (6324 and 
6325-C1-P-65) ARE GRANTED insofar as service is proposed to Uni- 
cable's OswegoiCATV system but ARE DISMISSED insofar as service 
is proposed to the North Syracuse CATV system, without prejudice to 
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2/ 


re-filing. — 
IT IS FURTHER ORDERED, This 11th day of January, 1967, pur- 
suant to Sections 4(i), 303, 307(b) and 309 of the Communications Act 
and Section 74.1107 of the Commission's Rules, that the petitions for 
waiver of Newchannels concerning East Syracuse 3 and Camillus and 
General Electric relating to Van Buren and Solvay ARE DENIED, and 
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that a CONSOLIDATED HEARING IS ORDERED as to said petitions and 
the Eastern Microwave applications (4704-C1-P-66 and 4879-C1- P- 66), 
on the following issues: 


1. To determine the present and proposed penetration 
and extent of CATV service in the Syracuse mar- 


ket. 


. To determine the effects of current and proposed 
CATV service in the Syracuse market upon exist- 
ing, proposed, and potential television broadcast 
stations in the market. 


. To determine (1) the present policy and proposed 
future plans of petitioners with respect to/the fur- 
nishing of any service other than the relay of the 
signals of broadcast stations; (2) the potential for 
such services; and (3) the impact of such services 
upon television broadcast stations in the market. 


4. To determine whether the applications and pro- 


posals are consistent with the public interest. 
| 


Newchannels Corporation, General Electric Cablevision Corporation, 
Eastern Microwave, Inc., Meredith Syracuse Television Corporation, 
Channel 9 Syracuse, Inc., and Channel 30, Inc., are made parties to 
this proceeding and, to participate, must comply with the applicable 
provisions of Section 1.221 of the Commission's Rules. The burden of 
proof is upon the petitioners. A time and place for the hearing will be 


specified in another order. | 
| 


FEDERAL COMMUNICATIONS COMMISSION* 


Ben F. Waple 
Secretary 


Released: February 24, 1967 


2/ Upon an appropriate re-filing, the application will) be promptly 
consolidated in the hearing. | 
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3/ Eastern Microwave's application (3605-C1-P-66) to serve the East 


Syracuse CATV system has not yet been processed but will be con- 
sidered in the context of the questions raised here. 


* See attached Dissenting Statement of Commissioner Bartley. 
* See attached Separate Statement of Commissioner Cox. 
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DISSENTING STATEMENT OF 
COMMISSIONER ROBERT T. BARTLEY 


Having dissented to adoption of the CATV rules on the ground that 
they are invalid, an issue now being litigated in appeals before various 
Courts, my opinion is that a waiver of such rules is not necessary. 

Even on the theory that the rules are, nevertheless, now effective, 
I maintain that they are so unrealistic and of such an interim nature 
pending a recasting of the whole CATV matter in light of copyright and 
market developments, that we should not be wasting regulatory time 
and resources on their perpetuation. 
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SEPARATE STATEMENT OF COMMISSIONER 
KENNETH A. COX 

I concur in the action denying the petitions for waiver as to East 
Syracuse, Camillus, Van Buren, and Solvay, and ordering a hearing on 
the issues specified. However, I dissent to the grant of waivers as to 
Auburn and Oswego. 

The majority apparently waives the rule as to Auburn and Oswego 
for the following reasons -- to which I have added my comments. 


1. They say these are separate and distinct communities about 25 


and 35 miles, respectively, from Syracuse and outside its urbanized 
area. Of course the rule applies -- and was intended to apply -- to all 
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"separate and distinct communities" within the predict 
tour of stations in the top 100 markets, regardless of t 
from the central city. We were asked, in petitions for 
to modify the rule by specifying a smaller area of prot 
major markets against the importation of distant signa 
refused to do so. See Memorandum Opinion and Order, 


(R.65) 


ed Grade A con- 
heir distance 
ireconsideration, 
ection for the 

ls, but expressly 
‘in Docket Nos. 


14895 et al released January 19, 1967, Paragraphs 24 and 30. In other 


recent actions -- e.g., the waiver as to Santa Fe, New 


Mexico -- the 


majority has emphasized that the communities involved were outside 


the central cities' Standard Metropolitan Statistical Ar 


eas. Here, this 


is true of Auburn, but Oswego is within the Syracuse SMSA -- so the 
majority now uses the Urbanized Area, thus taking a further step to 
narrow the protection afforded by the rules. But obviously mere dis- 
tance and distinctness, as such, is no ground for waiving the rule -- 


otherwise we would have amended the rule. To justify 
be shown that the rule bears unfairly in a particular si 
duces results which are contrary to the public interest 
cited above are simply geographical facts fully consist 
and cannot serve as a rational basis for waiver. 


waiver it must 
tuation and pro- 
, The facts re- 
ent with the rule 


2. The majority says that New York City television signals are al- 


ready being viewed on existing cable facilities in Cayuga County, where 


Auburn is located. I am advised that this refers to the 


‘system serving 


Moravia and Locke, which, however, carries only WPIX from New York 
City. Certainly this isolated instance of the presence of distant signals 


does not seem to me an argument for providing three t 


imes as many 


signals to a more populous community 20 miles further north. In fact, 


the petitioners did not make this argument -- it has ev 


idently simply 


been added as a make-weight. It seems to me a very bad position to 
take, since it seems to suggest that once one distant signal is present 
in a county, then all signals from that source should be distributed 
throughout the county, which would be fatal to the rules. 
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3. The majority says that carriage of New York City independent 
programming on the proposed Auburn systems will have little addi- 


tional effect upon UHF development in Syracuse. This flat statement 
is made without any explanation or support, and seems completely er- 


roneous and at odds with the conclusions underlying our CATV rules. 
Locke and Moravia havea combined 1960 population of 2,075, as against 
35,249 for Auburn, and, as noted, the latter is to have three times as 
many New York'signals. Furthermore, the majority's assumption seems 
to be that these signals can be spread all over Cayuga County, or any 
other county now served by New York City signals, so that the cumula- 
tive impact of this policy can involve many more television homes than 
those in Auburn. The applicant for Channel 43 in Syracuse does not 
agree with this sanguine conclusion and opposes the waiver petition, 
arguing that the basis for its hope of bringing an independent service 
to the Syracuse area -- including Auburn -- was the assumption that it 
would only have to compete with the three Syracuse network affiliates. 
To succeed, such a station will have to appeal to those who are not al- 
ways satisfied with network fare, but it is just such independent pro- 
gramming that the Auburn cable systems propose to bring in, with con- 
sequent fragmentation of the already small audience for this service. 
If this blocks or kills the proposed UHF station in Syracuse, those who 
cannot avail themselves of the cable service will be left with no non- 
network service at all. 


4. The majority says that the Oswego system is located on the 
fringe of the Syracuse market and outside the predicted Grade A sig- 
nal of the Syracuse UHF applicant, and that it will afford carriage and 


non-duplication protection to the present and future Syracuse stations. 
It is not true that Oswego is on the "fringe" of the Syracuse market, 


except in the sense that since it is on the shore of Lake Ontario, there 
are no people to the northwest of this community to view the Syracuse 
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stations -- or any others. But Oswego is within the Grade A contour 


of the three Syracuse commercial stations, which have 
yond even their Grade B service areas. It is well with 


audiences be- 
in this market 


in every practical sense! Nor do I think that the fact that it is beyond 
the predicted Grade A contour of the Syracuse applicant 2 = a matter 


not raised by petitioner -- is any grounds for waiver. 
vision stations, this proposed UHF station will need to 


1/ Actually, this application was granted February 2, 1967. 
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from its entire Grade B service area -- and beyond, if 


Like all tele- 
draw support 


| possible. It 


will provide service to Oswego, and will suffer from the fragmentation 
of the audience for non-network programming there, as in Auburn. 
And while it will benefit from carriage on the Oswego system -- as 
required by our rules -- it will enjoy no non- duplication protection 
since our rules on that point are so limited that they really apply only 


to network programming, which this station will not be 


| broadcasting in 


any significant quantity. The statements referred to above do not con- 


stitute grounds for waiver under our normal standards 


;-- see Storer 


Broadcasting Co., 14 RR 742, 746-7. They seem to me to be simply 
window dressing to obscure the fact that these petitioners -- and in 


| 
particular General Electric Cablevision Corporation -- have not made 
the kind of snowings we normally require for waiver of our rules. I 


have read their pleadings, and they contain nothing but | 
sionary statements by interested parties, unsupported 
neering or other factual showings of matters demonstr 
rules should not be applied here. Rather, they simply 


vague conclu- 
by sworn engi- 
ating that our 

reiterate mat- 


ters that were known to tne Commission when it was considering the 


CATV rules -- but which were not found persuasive. I 


t seems to me 


that a decent regard for our rules and procedures requires more than 
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this before we indulge in a rapidly growing list of rule waivers which 
seriously undercut our basic policies in this important area. 


5. The majority concludes by saying that "under these circum- 
stances" carriage of the New York City signals in Oswego will have 
little impact on the development of UHF television in Syracuse, and 
will offer Oswego viewers more diversified programming. I assume 
the "circumstances" referred to are the matters already set forth and 
discussed above. Thus, this is a mere conclusionary statement which 
provides no additional support for the waiver here granted, except for 
the observation that this will provide Oswego with added program 
choices, which is, of course, true of nearly every CATV system in the 
country. The statement ignores, as have a number of recent Commis- 
sion actions, the fact that what is done here is likely to be urged as 
precedent supporting still other waiver requests. If the majority be- 
lieves that introduction of distant signals into a county is grounds for 
permitting their further extension, then this action must foreshadow 
saturation of Oswego County with these New York City signals. If this 
happens, how can they be kept out of Oneida County, and then Madison 
County, Chenango County, Cortland County, and Seneca County in turn? 
And once Syracuse is ringed by communities receiving more television 
signals than are broadcast in Syracuse, it seems to me that strong po- 
litical pressure will be created to permit the same thing in Syracuse 
itself. A quick check discloses 19 other communities in this doughnut 
shaped circle around Syracuse which are probably large enough to sup- 
port CATV systems -- in fact, there 


[68] 


are systems, franchises, or applications in 12 of them. These 19 com- 
munities, with Auburn and Oswego, have a combined population of about 
205,000, which represents about 58,500 homes or slightly more than 
13.75% of the net weekly circulation of the Syracuse market. The im- 
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pact of the full implementation of the policies reflected by these waiv- 
ers would, of course, be mucn greater. The majority refers only to 
UHF development in Syracuse, though it noted that construction per- 
mits are outstanding for Channels *14 and 52 in Ithaca and that there 
are tnree UHF cnannels assigned to Utica, though not yet applied for. 
These policies will, in my opinion, reduce the likelihood that these al- 
locations will be successfully implemented. 
I have paraphrased everything, I believe, in the seventeen lines 
employed by the majority to explain the waivers granted here. For the 
reasons indicated, I do not believe that anything has been recited by 
the majority which even approaches what should be -- and normally is 
-- required before we grant waivers of our rules. I therefore dissent 
as to tne action with respect to Auburn and Oswego. 
Tnere is one other matter which I think requires comment. In its 
Petition For Waiver of Rule and Evidentiary Hearing and For Grant of 
Application filed March 30, 1966, Unicable Incorporated represented 
that it was then providing its subscribers, at no cost to them, the serv- 
ices of the four Syracuse stations, and wished to add the New York City 
signals. This implied that no other signals were carried on the sys- 
tem, and the majority recites this as a fact in Paragraph 1 of its opin- 
ion. Ina Reply filed May 23, 1966, Unicable again implied that it car- 
ried only the local stations. However, the ownership report which it 
filed last November shows that it then carried WWNY-T'V in Carthage- 
Watertown, CKWS-TV in Kingston, Ontario, WROC-TV, WHEC-TV and 
WOKR, all in Rochester, and WBEN-TV in Buffalo. In a cover letter it 
said that these "are part time stations wnich supplement regular pro- 
gramming." I do not understand this, since these stations -- or most 
of them, certainly -- operate as full schedules as do the Syracuse sta- 
tions, and the system had 12 channel capacity so that it was technically 
possible to carry them all simultaneously. | 
The last four of these are distant signals under our; rules and may 
not be imported into a major market like Syracuse without our author- 
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ization. Either Unicable misrepresented its situation last March Z// 
or it has since begun the importation of distant signals in violation of 
our rules. In either case, I think it should not be awarded the privilege 
it seeks here until this matter is resolved and it is clear that it is in 
compliance with the rules. 


2/ This could be material, since it argued that it needed the New 
York City signals to become a viable operation, whicn would cer- 
tainly have been less true if it was then carrying the six signals 
listed in the preceding paragraph. 


* * 
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[Rec'd. Dec. 6, 1965] 


EFFECT OF EASTERN MICROWAVE, INC. 
APPLICATIONS ON UHF DEVELOPMENT 
IN SYRACUSE, NEW YORK 


The Commiission has indicated in the Notice of Inquiry and Notice 
of Proposed Rule Making in Docket No. 15971 concern with the poten- 
tial effect of CATV on the development of UHF in markets with four or 
more commercial channel assignments and three or more stations in 
operation. In the present case the Commission has requested that East- 
ern Microwave, Inc., make a showing, in accordance with paragraph 
49 of the Notice in Docket No. 15971, that a grant of its pending appli- 
cations (File Nos. 6324/6325-C1-P-65) will not pose a substantial threat 
to the development of independent UHF in Syracuse, New York. As the 
Commission notes in its letter of November 3, 1965, to Eastern Micro- 
wave, UHF television channels 30 and *43 have been assigned to Syra- 
cuse. 

Eastern Microwave, Inc., a communications common carrier, has 
on file two applications in the Point-To- Point Microwave Radio Service 
to serve CATV system customers in Oswego (Unicable, Incorporated) 
and N. Syracuse (Upstate Community Antenna, Inc.), New York. Both 
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of these communities are considered a part of the Syracuse market 
area, which is now served by three Syracuse VHF stations carrying 
the networks: WHEN-TV (Channel 5, CBS), WSYR-TV (Channel 3, NBC), 
and WNYS-TV (Channel 9, ABC). Oswego and N. Syracuse are within 
the predicted Grade A contours of the three network stations. An edu- 
cational station (WCNY-T, Channel 24) will soon be on the air in Syra- 
cuse, and it will broadcast a predicted Grade A signal over N. Syra- 
cuse and a predicted Grade B over Oswego. N. Syracuse and Oswego 
are also within the 
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predicted Grade B contours of WKTV, Utica, New York, and WWNY- 
TV, Carthage-Watertown, New York, respectively. 
Eastern Microwave believes that its pending SDRGESIETS to serve 
CATV systems in Oswego and N. Syracuse do not pose a substantial 
threat to the development of independent UHF service in the Syracuse 
area, and it urges the Commission to grant the Serer for the 


reasons that follow. 
At the outset, a discussion of this nature PeGuiTest an understand- 
ing of the Syracuse market area and the place of Oswego and N. Syra- 
cuse in that market. In the 1960 Census, Oswego had a population of 
22,155 while N. Syracuse was inhabited by 7,412 people. It is unlikely 
that there has been any radical increase or decrease in the two com- 
munities in the five years since the last Census. Oswego is in tne 
County of Oswego, which had a total population of 86,118 in 1960; N. 
Syracuse is in Onondaga County, which also includes Syracuse. Onon- 
daga's population in 1960 was 423,028; 216,038 of this total population 
lived in Syracuse. 
According to the Television Factbook, 1965 Edition, the three VHF 
stations in Syracuse show a weekly circulation of 509,800 TV homes 
for WHEN-TV and WNYS-TV and 615,200 for WSYR-TV and WSYE- 
TV. For purposes of this showing Eastern Microwave has used tne 
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509,800 figure as indicative of the size of tne Syracuse market. (This 
is a reasonable assumption for the present purposes; for instance, 
ARB TV Market Digest 1963 lists a set count of 579,400 in the Syra- 
cuse market. Although later ARB data is unavailable at this time to 
Eastern Microwave, it is likely that there has been no marked change 
one way or the other in the set count.) 
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Unfortunately, there is no breakdown of TV homes in Oswego and 
N. Syracuse that Eastern Microwave is aware of. For the present, 
however, it would appear sufficient to use the Census Bureau's factor 
of 3.1 population per housing unit for the New York State area. (See 
County and City Data Book, 1962, p. 5.) Atthis point it would also seem 
fair to assume that each dwelling unit qualifies asa TV Home. Within 
the terms just described the following data snould be helpful in esti- 
mating the impact of CATV on UHF development in Syracuse. 

Using the 3.1 factor mentioned above it develops that Oswego has 
7,147 TV Homes and N. Syracuse, 2,303 TV Homes. Thus Oswego rep- 
resents 1.38% of the total Syracuse TV market, and N. Syracuse 0.45% 
of the same market. If it is assumed, as Dr. Seiden did in his study 
(see Seiden Report, pp. 84-86), that one-half of the TV homes will sub- 
scribe to the CATV service, Oswego would represent only 0.57% of the 
Syracuse market and N. Syracuse only 0.27% of the market. As the 
Commission knows, the assumption of CATV penetration in half the 
TV homes of a'community exaggerates CATV experience. 

When the audience experience of the three New York City inde- 
pendents is examined, the effect of CATV on potential UHF develop- 
ment in Syracuse is even further limited. For instance, Dr. Seiden 
points out that the three independents "together account for only 18 
per cent of the prime time viewing audience, and only 9 per cent of the 
TV homes able to receive them."' These ratios applied to the CATV 
audience in Oswego reduce the impact on UHF even further. 
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FCC Form 451 5 : UNITED STATES OF AMERICA 7 r or 
Spee a FEDERAL COMMUNICATIONS COMMISSION Secs AS i 


POINT-TO-POINT-MIGROWAVE RADIO STATION CONSTRUCTION. PERMIT es aa aT 
B (Nature of Service) : : ; bas: all Sign: 
COMMON CARRIER 
Fixedice {WGe@ yo : se ~~ 6325-O 
Name ne ne SUERN-HELGR OWA VE y-TNG ynrernennnenn anne 
- Subject to the. provisions of the Communications Act of 1934, subsequent acts, treaties, and all regulations -here- 


tofore or hereafter made thereunder, and further subject to the conditions set forth in this permit, including those con-* 
tained on the reverse hereof, authority is hereby granted to construct a radio transmitting station to be operatedas =, 


hereinafter described : 


Mount Sevier hee 
7 Se co S8-of-Gyracusey-(onondega)-New-Yorkyy-Letr-42-56-ld-Nw-——Longe--16-- Ole 37M 


cation 


qaasases svecssccenneoenccssnsonevenecsnssonscsenenenenenacsnonenaensssesserneen eee! 


‘TRANSMITTING EQUIPMENT : 
POINTS OF COMMUNICATION DEGREES OF AZIMUTH OF CENTER” 
AND OF MAIN LOBE OF RADIATION 


FREQUENCIES - 
(Mc). DISTANCE IN KILOMETERS 


-5960.0H 6019.3H 6078.6H 6138.0H Oswego 


_. This authorization is subjest to the provisions of 
* Section 21.712 of the Commission's Rules or the 
nonduplication and carriage provisions cf any agreement 
made in lieu therecf and is further subject to any rules 
which may hereafter be promulgated in Docket. Noe 
ope aaa hi 15971. 7 i , : 
NUMBER OF Scnere oo ; 7 
TRANSMITTERS TYPE | EMISSION eRe DOUERON oe 


(h) Tenkurt, 76A 25L00F9 1.5 , 


Obstruction Marking Specifications in accordance with Paragraphs 1, 3, 7; 16 and 21 of + 
FCC Form 715 for the 964' tower located at Mount Sevier, New York. 

Antenna obstruction marking not required for the adjacent 120' tower. 

Antenna obstruction marking not required for the receiving towers at Oswego or 


N. Syracuse, New York. 


Operation of this station is governed by Part 2] of the Commission's Rules. 


EARLIEST DATE OF COMMENCEMENT OF CONSTRUCTION wom FS ANUOKY DD yb IG Prwrrneerneneeenneneennenemnnrnnnnnnnn : . 
ecennnnncnernnete 


DATE OF REQUIRED COMPLETION OF CONSTRUCTION AND EXPIRATION DATE sana GS GDLOMDOT-Ld- ype e 
hevlic Spe a Sa 


y Direction of the 
. F A s 
OATE OF GRANT Sanaary “12572967 SE en a EDERAL COM MUNICATIGNS COMMISSION ’ 


BEST COP’ 


from the origit 
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[Rec'd. Aug. 16, 1965] 
FCC FORM 401 
EXHIBIT NO. 4 
ATT. A. 


PUBLIC INTEREST CONSIDERATIONS 

The attached requests for microwave service (Exhibit No. 6) are 
from three new proposed subscribers at three new proposed drop lo- 
cations. Francnise information is given in Exhibit No, 1 Page 1. 

The school systems have requested that Educational Television 
Signals be provided for their classrooms. Tae signals of WNED-TV 
Ch 17 Buffalo, N.Y. will provide this service as well as evening pro- 
grams of educational and cultural value for the general public. 

The New York City independent signals requested would supolv dif- 
ferent programs which would not duplicate local Televisio:. Broadcast 
Stations. These programs of entertainment and educational value would 
otherwise be unavailable to the public in the areas of tne CATV sys- 


tems requesting microwave service. | 
i 


Y AVAILABLE 


ial bound volume 
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[Rec'd. May 10, 1966] 


HALEY, BADER & POTTS 
1735 DeSales Street N.W. 
Washington, D. C. 20036 
May 9, 1966 


Mr. Ben F. Waple 

Secretary 

Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 


This letter is written on behalf of Meredith Syracuse Television 
Corporation, licensee of Station WHEN-TV, Syracuse, New York, and 
has reference to the Petition For Waiver of Rule and Evidentiary Hear- 
ing and For Grant of Application filed by Unicable Incorporated pur- 
suant to Section 74.1107(a) of the Commission's Rules and Regulations. 
Public Notice of the filing of said Petition was given April 7, 1966 (Pub- 
lic Notice, Report No. 3, Mimeo 82421). 

In its Petition, Unicable Incorporated requests that the evidentiary 
hearing requirement of Section 74.1107(a) be waived and that the Com- 
mission determine immediately that its proposal to carry the signals 
of television broadcast stations located at New York, New York, over 
a CATV system operating at Oswego, New York, acity within the Grade 
A service contours of Station WHEN-TV and other television broad- 
cast stations in the Syracuse market, would be consistent with the es- 
tablishment and healthy maintenance of television service in the area. 

Meredith Syracuse Television Corporation states herein its view 
that the petitioner has failed to show why the hearing required by the 
Rule should be waived in this case. 

The basic’ claim which Unicable Incorporated makes in support of 
its request for relief is that only one Syracuse station can be received 
in Oswego without an outdoor antenna. The implication which the peti- 
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tioner obviously intends to make is that off-the-air service at Oswego 
is not satisfactory and, therefore, Oswego cannot be considered to re- 
ceive Grade A service from Syracuse. | 
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The fallacies in Unicable's position are several. In the first place, 
Unicable concedes that one Syracuse station can be satisfactorily re- 
ceived without an outdoor antenna. This appears to be a concession 
that at least one Syracuse station provides Grade A service to Oswego. 
Since Section 74.1107(a) applies even if only one television station in 
the market provides Grade A service, this concession by the applicant 
renders meaningless all of its representations as to the quality of the 
signals received from Syracuse. 

Secondly, the Commission's technical standards for television re- 
ception are based on an assumed receiving antenna at a height of 30 
feet above ground level (see Section 73.686(a)). Therefore, Unicable's 
allegation with regard to reception quality is basically irrelevant. 

Furthermore, it has been the experience of Meredith Syracuse 
Television Corporation that the quality of the WHEN-TV signal re- 
ceived at Oswego conforms to Grade A contour standards. The fact 
that Unicable must give away its present service, which) is limited to 
tne Syracuse signals, is in itself a good indication of the acceptability 
of off-the-air reception in Oswego. | 

In addition, Section 74.1101(d) of the Commission's Rules and Reg- 
ulations states that the term "Grade A contour" used in Section 74.- 


1107(a) and elsewnere means the field intensity contour defined in Sec- 
tion 73.683(a) of the Rules. The latter Section established 68 dbu and 
71 dbu as the minimum Grade A signal strengths for stations operating 
on Channels 2 to 6 and Channels 7 to 13, respectively. The method for 
predicting coverage based on the minimum signal strengths required 
in Section 73.683(a) is set forth in Section 73.684. Using the method 
thus prescribed, it is clear that WHEN-TV and other Syracuse stations 


(R.561 - R.562) ane 


provide Grade A service to Oswego. Unicable concedes this fact in the 
first numbered paragraph of its Petition. 

As the Commission stated inits First Report and Order in Dockets 
No. 14895 and! 15233, the predicted service contour creates a prima 
facie presumption of actual signal strength which may, however, be 
overcome by a factual showing. This policy is referred to in Footnote 
40 to the Second Report and Order in Dockets No. 14895, 15233, and 
15971. Since Unicable's claims regarding service in Oswego are wholly 
unsupported by a factual showing, it must be 
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concluded that Oswego is within the Syracuse market for purposes of 
Section 74.1107(a) of the Rules and that the hearing provisions of that 
Section are applicable to its proposal to carry the New York City sta- 
tions. 

Meredith Syracuse Television Corporation believes that Section 


74.1107(a) is applicable to the Unicable, Incorporated, proposal and 
that the petitioner has failed to snow that the mandatory hearing re- 
quirements of that Section can be waived in this case. 


Very truly yours, 


Andrew G. Haley 
cc: Ricnard Maguire, Esquire 
Dow, Lohnes & Albertson 
Miller & Schroeder 
Lauren A. Colby, Esquire 
Educational Television Council 
of Central New York, Inc. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission erred in granting without hearing 
applications for new common carrier microwave radio facilities to pro- 
vide to CATV systems in Auburn and Oswego, New York the signals of 
three or four New York City television stations and one Canadian tele- 
vision station, which stations do not otherwise provide any service to 
the communities in question. 


2. Whether the Commission erred in granting without hearing 
waivers of the evidentiary hearing requirement of its Rule 74.1107, and 
denying objections and requests for hearing filed by the appellant (and 
others) with respect to the proposed CATV services. 


(iii) 
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ARGUMENT: 


Point 1. The Commission's decision is arbitrary, | 
capricious and an abuse of discretion because 


the record is insufficient to support a finding | 
that waiver of the evidentiary hearing required | 


by Section 74.1107(a) of the Commission's 
Rules will serve the public interest as required | 
by Section 74.1109(c)(1) of the Commission's | 
Rules or that the import of distant television 
signals will be "consistent withthe publicinter- | 
est, and specifically the establishment and 
healthy maintenance of television broadcast 
service in the area" as required by Section 
74.1107 (a) of the Commission's Rules. 


Point 2. The Commission erred when it did not define, 
with specificity, the reasons for its decision and | 
because the reasons given are insufficient to sup- 
port its action. .... 


Point 3. The Commission's decision is arbitrary, 
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the record is insufficient to support the finding 
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Appendix A, Statutes and Regulations Involved 


*Cases and material chiefly relied upon are marked by asterisks. 


JURISDICTIONAL STATEMENT 


This is an appeal (Case No. 20843) from and a petition for review 
(Case No. 20915) of a Memorandum Opinion and Order of the Federal 
Communications Commission released on February 14, 1967 » which 
granted, without hearing, applications for new microwave facilities of 
Eastern Microwave, Inc., and New York-Penn Microwave Corporation 
to provide five New York City and Canadian television signals to com- 
munity antenna television systems (CATV) in Auburn and Oswego, New 
York, and which granted, also without hearing, waivers of the Commis- 
sion's rules to the CATV systems to allow them to carry the signals 
provided by the microwave applicants and, simultaneously, denied, 
again without hearing, oppositions to the microwave applications and 
CATV waiver requests filed by Channel 9 Syracuse, Inc. |The Appel- 
lant-Petitioner, Channel 9 Syracuse, Inc., is the licensee of VHF tele- 
vision station WNYS(TV) operating in Syracuse, New York. The Com- 
mission found the Appellant-Petitioner to possess the requisite stand- 
ing as a party in interest in this matter but denied its opposition to the 
grants and waivers here appealed. 


On May 4, 1967, this Court granted a motion for consolidation of 
the appeal (Case No. 20843) and petition for review (Case! No. 20915). 
The appeal and the petition for review are before the Court upon the 
same record, for determination of the same issues. The appeal is 
taken pursuant to Section 402(b) of the Communications Act of 1934, as 
amended, 47 U.S.C. 402b, Section 7 of the Administrative Procedure 
Act, 5 U.S.C. 701, et seg., and Rule 37 of the General Rules of this 
Court. The petition for review is filed pursuant to Section 402(a) of 
the Communications Act of 1934, as amended, the Judicial Review Act, 
28 U.S.C. 2341, et seg., and Rule 38 of the General Rules ‘of this Court. 
The notice of appeal was filed on March 16, 1967, and the | petition for 
review was filed on April 14, 1967. 


STATEMENT OF THE CASE 


A. Background: The Federal Communications Commission's 
CATV Rules. 


On December 14, 1962, the Commission! gave notice of proposed 
rulemaking 2 looking toward the adoption of rules for the protection of 
local television stations from the impact of CATV : systems providing 
television signals relayed by microwave and not otherwise available 
off the air in the CATV community. One year later, after receiving 
extensive comment on these proposals, the Commission issued a sec- 
ond notice of proposed rulemaking on December 13, 1963, supplement- 
ing and expanding the inquiry. The notices produced various and num- 
erous comments from CATV and television broadcast interests includ- 


ing extensive research studies. Three years after it began its CATV 
studies the Commission, on April 22, 1965, adopted its First Report 
and Order® in which the Commission reviewed the comments received, 


asserted jurisdiction over CATV systems and promulgated rules under 
its statutory ‘allocation responsibilities to regulate distant television 


1 27 Fed. Reg. 12586. 

For convenience, the parties to this appeal will sometimes be referred to 
as follows: the Appellant as 'tChannel 9"; the Appellee as the "Commission"; 
Intervenor Eastern Microwave, Inc., as "Eastern"; Intervenor New York-Penn 
Microwave Corporation as 'New York-Penn"; Intervenor Unicable Incorporated 
as "Unicable"; Intervenor General Electric Cablevision Corporation as "General 
Electric"; Auburn Cablevision Corporation, a party in the Commission, but not 
an intervenor as "Auburn Cablevision". Channel 30, Inc., permittee of UHF 
television Channel 43 in Syracuse, New York, was a party in the Commission 
proceedings and will sometimes be referred to as "Channel 30", and Meredith 
Syracuse Television Corporation, licensee of VHF station WHEN-TV, Channel 
5, Syracuse, New York, was a party in the Commission proceeding and will 
sometimes be referred to as "Channel 5". 


8 Community Antenna Television is a misnomer. CATV systems are private 


commercial operations that ordinarily charge installation and monthly subscrip- 
tion fees. 


4 28 Fed. Reg. 13789. 
5 4 Pike & Fischer R.R.2d 1725-1788. 


signals supplied by microwave to CATV consistent with the healthy 
maintenance and development of local television broadcast services. 
Simultaneous with the First Report and Order the Commission gave 
notice of proposed further rulemaking procedures intended to examine 
still further the impact of distant signal CATV on local broadcasters 
and, particularly, the effect on local television broadcasters in 
the major markets. Again, the Commission's notice provoked volu- 
minous comment from interested parties which the Commission care- 
fully summarized in its Second Report and Order, ® adopted nearly a 
year later on March 4, 1966. The Commission found that the import 
of distant signals to CATV systems did pose a threat to the viability of 
local broadcasters, constituted unfair competition, and should only be 
undertaken in the top television markets after the Commission had 
determined, in a full evidentiary hearing, that such importation 
would be consistent with the development and maintenance of local tel- 
evision broadcasting. Specifically, the Commission stated: 7 
"We shall accordingly follow a procedure whereby 

the signal of a television broadcast station shall not be 

extended beyond its Grade B into the top 100 major 

markets (as ranked by ARB on the basis of net weekly 

circulation of the largest station in the market) bya 

CATV system which has obtained a franchise for oper - 

ation in such a market, except upon a showing made in 

an evidentiary hearing that such operation would be 

consistent with the public interest, and particularly 

the establishment and healthy maintenance of UHF tel- 

evision broadcast service. In this way, the Commission 

will be able to explore in depth the details of the pro- 

posed CATV operation, the marketing studies which 

have been made relating to it (by either the CATV or 

broadcast groups in the area, the present and potential 

picture as to television broadcasting in the market, the 


6 Pike & Fischer R.R.2d 1717-1818. 
Id., at 1785. 


positions and showings of the interested CATV and 
broadcast parties, the possible plans or potential of the 
proposed CATV operation for pay television, and other 
important facets. After such exploration, the Commis- 
sion will be in a position to make an informed judgment 
directed to the facts of a particular case." 


Further, the Commission examined the nature of CATV and local tele- 
vision broadcasting and characterized the competitive effect as "unfair": e 


"A television station normally obtains the right to exhibit 
non-network programs by outright payments to program 
suppliers, from whom the station usually secures the 
exclusive right to exhibit the programs within a particu- 
lar geographical area and for a particular length of time. 
This exclusivity reflects the judgment that presentation 
by others of a program such as a feature film within the 
station's market within some period of time obviously 
reduces the audience and the value of the program to the 
station. As we noted, the amount and kind of exclusivity 
that can be treated is restricted by the antitrust laws. 
But' those laws permit the creation of substantial exclu- 
sivity as a normal incident of the program distribution 
process, and this exclusivity is maintained, in large part, 
through the operation of section 325 of the Communica- 
tions Act, which forbids the rebroadcasting of any sta- 
tion's signal without the consent of the originating station. 


"We have pointed out how the CATV system presently 
stands outside of the above program distribution process 
(pars. 54-55, first report, 38 F.C.C. at p. 704): 


‘(The CATV] has not been found subject to the require- 
ments of section 325. [footnote omitted] It does not 
compete for network affiliation, nor for access to syn- 
dicated programs, feature films, or sports events. It 
is not concerned with bidding against competing broad- 
casters for the right to exhibit these programs nor 


8 Id., at 1781, 2. 


with bargaining with program suppliers for time and 
territorial exclusivity. Moreover, because the distant 
station whose signal is carried has no control over the 
CATV's use of its signal, the question of whether a 
program should be exhibited through CATV facilities 

in any particular market cannot be the subject of bar- 
gaining or agreement between the distant station and 
the program supplier — although the question of wheth- 
er the same program should be rebroadcast in that 
market by a television station or a translator can be, 
and often is, the subject of such bargaining/and agree- 
ment. 


'This is not the usual competitive situation. The 
CATV system and the local broadcaster provide the 
public with access to the same basic product — the 
programs created or sold for distribution through 
broadcasting stations. The broadcaster, however, 
must himself obtain access to the product in the pro- 


gram distribution market, with its various restric- 
tions and conditions. The CATV operator need not 
enter this market at all.'" 


Consequently, Section 74.1107(a) of the Commission's rules, 47 
C.F.R. 74.1107(a), promulgated with the Second Report and Order is a 
flat prohibition. * No distant signals shall be imported ito a CATV sys- 


| 

| 

9 Sec. 74.1107(a): 

"No CATV system operating within the predicted grade A contour of a 

television broadcast station in the 100 largest television markets shall 
extend the signal of a television broadcast station beyond the grade B 
contour of that station, except upon a showing, approved by the Com- 
mission, that such extension would be consistent with the public inter- 
est, and specifically the establishment and healthy maintenance of tele- 
vision broadcast service in the area. Commission approval of a request 
to extend a signal in the foregoing circumstances will be granted where 
the Commission, after consideration of the request and all related mate- 
rials in a full evidentiary hearing, determines that the requisite showing 
has been made. The market size shall be determined by the rating of 
the American Research Bureau; on the basis of the netiweekly circula- 
tion for the most recent year." 


tem operating in the nation's top 100 markets unless and until an evi- 
dentiary hearing has been held and the Commission has determined 
that such imports would be "consistent with the public interest, and 
specifically with the establishment and healthy maintenance of televi- 
sion broadcast service in the area." The Commission's, so-called, 
top 100 market rule is precise, explicit and rests upon the well docu- 
mented finding in the Second Report and Order that distant signals on 
CATV systems operating within the top 100 markets pose a substantial 
threat to the development of television broadcasting, particularly UHF. 


Section 74.1109 provides that any provision of the CATVrules may 
be waived where a proponent of waiver makes a factually supported 
showing that a waiver will serve the public interest. 10 Thus, in order 
to prevail in the evidentiary hearing required by Section 74.1107 a pro- 
ponent of waiver must make a showing that his proposal is consistent 
with the public interest. Where the Commission waives any provision 
of its CATV rules the Section 74.1109 requirements must be met, i.e., 
a sufficiently detailed and documented showing of the need for the re- 
lief granted and that the waivers will serve the public interest. The 
Commission's rules also provide that no microwave application can be 
granted if inconsistent with the CATV rules. 11 Various parties objected 
to the rules promulgated with the Second Report and Order and peti- 


10 See. 74.1109(c) (1): 

"The petition shall state the relief requested and may contain alternative 
requests. It shall state fully and precisely all pertinent facts and con- 
siderations relied upon to demonstrate the need for the relief requested 
and to support a determination that a grant of such relief would serve 
the public interest. Factual allegations shall be supported by affidavit 
of a person or persons with actual knowledge of the facts, and exhibits 
shall be verified by the person who prepares them. 


11 Section 21.71%(k), 47 C.F .R. 21.712(k): 
"No CATV system shall be provided with microwave service, either 
directly or indirectly, if the operation of such CATV system would be 
inconsistent with § 74.1107 of this chapter.” 


tioned for CRE a The Commission reaffirmed its rules in 
every major respect. 


B. The Microwave Grants and Waivers of Federal 

Communications Commission CATV Rules. 

The microwave applicants, Eastern and New York-Penn, filed 
applications to provide the distant New York City and Canadian signals 
to Unicable, General Electric and Auburn Cablevision, the CATV sys- 
tems. The microwave applicants made no meaningful showing that 
grant of their applications would "serve the public interest" as required 
by Section 74.1109 of the Commission's rules. !* The proponents of 
waiver are the CATV systems. The sufficiency of their pleadings are 
at the heart of this appeal and the validity of the microwave grants and 
the grants of waiver to the CATV proponents must rest upon the suffi- 
ciency of these pleadings. 


General Electric filed a "Notification Pursuant to | Rules 74.1105, 
74.1107 and 74.1109" (R. 48-50). Channel 9 filed a pleading in the 
nature of an opposition to waiver of evidentiary hear ing requirement 
of Section 74.1107(a) of the Commission's rules (R. 51758). General 
Electric filed a reply (R. 56-59). 


Auburn Cablevision filed a petition for waiver (R. 6- 15) anda 
request for an evidentiary hearing (R. 17-18). Channel 30 (R. 21-25), 
Channel 9 (R. 37-41) and Channel 5 (R. 26-27) filed pleadings in the 
nature of opposition to waiver of the evidentiary hearing requirements 
of Section 74.1107(a) of the Commission's rules. Auburn Cablevision 
filed no reply. 


Unicable filed a petition for waiver (R. 1-5) and a supplement 
thereto (R. 19-20). Channel 30 (R. 34-36), Channel 9 (R. 28-33), and 


12 8 Pike and Fischer R.R.2d 1677, released January 19, 1967. 
13 see Argument, Point 3, infra. 


Channel 5 (R. 560-562) filed pleadings in the nature of opposition to a 
waiver of the hearing requirements of Section 74.1107(a) of the Com- 
mission's rules. Unicable filed a reply (R. 42-47). 


The Commission, by Memorandum Opinion and Order (R. 60-68), 
granted the microwave applications of Eastern and New York-Penn, 
waived the evidentiary hearing requirement of Section 74.1107 (a) of 
the Commission's rules and denied the oppositions of Channel 5, Chan- 
nel 9 and Channel 30 to such waivers and grants. Commissioner Lee 
dissented without statement, Commissioner Bartley dissented, and 
Commissioner Cox dissented to the waivers and grants here on appeal 
and stated (R. 68): 

"T have paraphrased everything, I believe, in the seventeen 
lines employed by the majority to explain the waivers 
granted here. For the reasons indicated, I do not believe 
that anything has been recited by the majority which even 


approaches what should be — and normally is — required 
before we grant waivers of our rules." 


‘STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as 
amended, 47 U.S.C. 151 et seq., of the Administrative Procedure Act, 
5 U.S.C. 701 et seq., the Judicial Review Act, 28 U.S.C. 2341, et seq., 
and of the Rules and Regulations of the Commission are set forth in 
Appendix A, infra. 


STATEMENT OF POINTS | 
1. The Commission's decision is arbitrary, capricious and an 
abuse of discretion because the record is insufficient to| support a find- 

ing that waiver of the evidentiary hearing required by Section 74.1107 
(a) of the Commission's Rules will serve the public interestas required 
by Section 74.1109(c)(1) of the Commission's Rules or that the import 
of distant television signals will be "consistent with the ipublic interest, 
and specifically the establishment and healthy maintenance of televi- 
sion broadcast service in the area" as required by Section 74.1107 (a) 
of the Commission's Rules. 


2. The Commission erred when it did not define, with specificity, 
the reasons for its decision and because the reasons Sie are insuffi- 
cient to support its action. 


3. The Commission's decision is arbitrary, capricious and an 


abuse of discretion because the record is insufficient to support the 

finding required by Section 214(a) of the Communications Act that the 
public convenience or necessity "require" the grant of the microwave 
applications here appealed and such grant is inconsistent with Section 
307(b) of the Communications Act. 


4. The Commission was required by statute and judicial decision 
to consider in evidentiary hearing the economic impact on local tele- 
vision broadcasters resulting from the grants and waivers here on 


appeal. 
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SUMMARY OF ARGUMENT 


Point 1: 


In this case the Commission, summarily, i.e., without hearing, 
disposed of public interest questions raised by the introduction, by 
microwave, of four New York City and one Canadian television signals 
to three CATV systems that will operate in communities with combined 
populations in excess of 57,000 and which are located within the pre- 
dicted Grade A contours of television stations in Syracuse, New York. 
The Commission, without hearing, waived Section 74.1107(a) of its 
rules which requires a mandatory evidentiary hearing as a condition 
precedent to the introduction of these signals into the Syracuse market, 
granted microwave applications, and dismissed the oppositions of two 
Syracuse VHF television broadcasters and one Syracuse UHF permittee 
to such grants and waivers. 


The oppoSitions of the three Syracuse television broadcasters cen- 
tered on the factual inadequacy of the petitions for waiver filed by the 
CATV operators, i.e., the petitions did not conform with the Commis- 
sion's rules, did not contain the types of information that the Commis- 
sion stated that it would require of CATV waiver proponents in its Sec- 
ond Report and Order, 6 Pike and Fischer R.R.2d 1717, 1785 (1966), 
and were insufficient to make a public interest determination of the 
effect that the waivers and grants would have on local television broad- 
casters. 


The record speaks for itself. Appellant-Petitioner, Channel 9, 
agrees with Commissioner Cox's dissenting statement that (R. 67): 


". . . these petitioners — and in particular General Elec- 
tric Cablevision Corporation — have not made the kind 
of showings we normally require for waiver of our rules. 
I have read their pleadings, and they contain nothing but 
vague conclusionary statements by interested parties, 
unsupported by sworn engineering or other factual show- 
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ings of matters demonstrating that our rules should not 

be applied here. Rather, they simply reiterate matters 

that were known to the Commission when it was'consid- 

ering the CATV rules — but which were not found per- 

suasive." | 
Ironically, the Commission has set for hearing other petitions for 
waiver of its rules and microwave applications in the Syracuse market 
and has designated issues that, in part, are to be determinative of the 
effect of the waivers and grants here on appeal. The Commission's 
deviation from its rules and from the showing it said it would require 
of CATV rule waiver proponents, all without hearing, constitutes error 
prejudicial to Appellant-Petitioner. | 
Point 2: | 

The Commission's attitude toward the public interest questions 

present is ambivalent, to put it most charitably. The Commission 
devoted four sentences of its Memorandum Opinion and Order to rea- 
sons for its grant of the microwave applications and the waivers of its 
rules. The matters on which the Commission attached decisional sig- 
nificance are irrelevant for determination of the public interest ques - 
tions present, are based upon erroneous information and a primary 
reason that the Commission gives for its decision finds no support in 
the record and is apparently based upon erroneous information. The 
Commission has not articulated with any degree of precision the rea- 
sons for its decision and its decision is inconsistent with other deci- 
sions involving CATV waiver petitions and microwave applications. 
Commissioner Cox stated (R. 68): 


"I have paraphrased everything, I believe, in the 
seventeen lines employed by the majority to explain 
the waivers granted here. For the reasons indicated, 
I do not believe that anything has been recited by the 
majority which even approaches what should be — and 
normally is — required before we grant waivers, & 
our rules." 


Point 3: 


The Commission has made no separate finding, as required by 
Section 214(a) of the Communications Act of 1934, as amended, that the 
public interest or convenience requires the microwave grants here on 
appeal. The public interest questions raised by the microwave appli- 
cations preclude such a finding without hearing. Further, the grants 
are inconsistent with this Court's precedent in Carter Mountain Trans- 
mission Corp. v. F.C.C., 116 U.S. App. D.C., 93, 321 F.2d 359 (1963), 
that requires a finding of compatibility between microwave grants and 
the allocations scheme required by Section 307(b) of the Communica- 
tions Act before microwave grants may be made where the purpose of 
such grants is to transmit television signals to CATV operators and 
where such grants may pose a threat to the ability of local television 
broadcasters to serve the public interest. Such a determination could 
not be made upon the record before the Commission and without hear - 
ing. 


Point 4: 


The Commission was required by statute and by this Court's 
precedent in Folkways Broadcasting Co., Inc. v. F.C.C., __ U.S. App. 
DIC... -SR2d => decided January 5, 1967, to attach significance 
to the informed judgment of local television broadcasters on what 
effect the grants and waivers here on appeal would have on their abil- 
ity to serve the public interest. The Commission has made a deter- 
mination without hearing that is contrary to and inconsistent with the 
informed judgment of three local television broadcasters without any 
apparent weight being given to this judgment and based upon a record 
that does not support findings contrary to their judgments. 
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ARGUMENT 


Point 1. The Commission's decision is arbitrary, capricious 
and an abuse of discretion because the record is insufficient 
to support a finding that waiver of the evidentiary hearing 
required by Section 74.1107(a) of the Commission’ 8 Rules 
will serve the public interest as required by Section 74.1109 
(c)(1) of the Commission's Rules or that the import of distant 
television signals will be "consistent with the public interest, 
and specifically the establishment and healthy maintenance 
of television broadcast service in the area" as required by 
Section 74.1107(a) of the Commission's Rules. 


The Commission majority in its Memorandum Opinion and Order 
devotes 17 lines to the two grants of microwave applications and to the 
three waivers of the Commission's CATV Rules that are here on appeal. 
Commissioner Cox dissented and took strong exception to the grants 
and waivers in a four-page dissent (R. 65-68) which analyzes both the 
pleadings underlying the grants and waivers and the Commission's 


reasoning in the decision. Commissioner Cox summarizes the plead- 
ings filed by the CATV proponents of waiver and states (R. 67): 


. these petitioners — and in particular General Elec- 
tric Cablevision Corporation — have not made the kind 
of showings we normally require for waiver of our rules. 
I have read their pleadings, and they contain nothing but 
vague conclusionary statements by interested parties, 
unsupported by sworn engineering or other factual show- 
ings of matters demonstrating that our rules should not 
be applied here. Rather, they simply reiterate, matters 
that were known to the Commission when it was consid- 
ering the CATV rules — but which were not found per- 
suasive." 


Nor is a great deal of reading involved in analyzing and appraising the 
CATV waiver petitions. Petitions for waiver by all three CATV par- 
ties encompass only 14 pages of the record. Petitioners’ individual 


pleadings will be considered seriatim. | 


(a) The Auburn Waivers 


General Electric filed with the Commission an undated letter 
styled a "Notification Pursuant to Rules 74.1105, 74.1107 and 74.1109" 
(R. 48-50). The Commission mocks its own rules and commits plain 
error by granting a waiver of the mandatory evidentiary hearing re- 
quired by Section 74,1107(a) of its rules based upon this pleading. Gen- 
eral Electric did not serve interested parties as required by the rules,’* 


it made no request for waiver of the mandatory evidentiary hearing, aS 
and it pleaded only conclusions, none of which are factually supported 
in any manner whatsoever. ae 


The public interest considerations alleged by General Electric in 
its two-page pleading are set out verbatim (R. 49): 


This CATV proposal is considered to be in the public 
interest because: (1) it will improve television recep- 
tion generally in the communities in question; (2) it 
will provide a greater diversity of television services 


—_——————— 


14 section 74.1109(b) of the Commission's rules provides that a: 
"  .. petition... hall be accompanied by an affidavit of service on 

any CATV system, station licensee, permittee, applicant or other 

interested person who may be directly affected if the relief requested 

in the petition should be granted." 
General Electric did not comply with the service requirement. While Channel 5 
and Channel 30 opposed the other Auburn petitioner, Auburn Cablevision, they 
did not file oppositions to the General Electric pleading. 


15 In effect, this notifi 
74.1105 requires that a 
casters of the franchise and the signals inten 
requires that a petitioner"... shall state the re 
Electric did not request a waiver of the evidentiary heari 
Section 74.1107(a). A “notification” pursuant to Section 7 
an evidentiary hearing. 


16 section 74.1109(c) (1) requires a petitioner to: ". .. state fully and precise- 
ly all pertinent facts and considerations relied upon to demonstrate the need for 
the relief requested and to support a determination that a gr¢nt of such relief 
would serve the public interest. Factual allegations shall be supported by affi- 
davit of a person or persons with actual knowledge of the facts,...". 
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to the residents of these communities; (3) it will pro- 
vide, for the first time, commercial independent tele- 
vision services which will be competitive, to the bene- 
fit of the public, with the network services now provided 


by the Syracuse television stations. | 


"This proposal should not have any significant impact 
upon local UHF or VHF television stations which would 
be entitled to carriage on the system and to non-dupli- 
cation protection for their network and other programs.,"' 


But Channel 9 relied upon what the Commission had Sone it would de- 
mand of CATV waiver proponents: " 


"[No CATV waiver will be granted]... except) upon a show- 
ing made in an evidentiary hearing that such operation 
would be consistent with the public interest, and particu- 
larly the establishment and healthy maintenarice of UHF 
television broadcast service. In this way, the Commis - 
sion will be able to explore in depth the details of the 
proposed CATV operation, the marketing studies which 
have been made relating to it (by either the CATV or 
broadcast groups in the area), the present and potential 
picture as to television broadcasting in the market, the 
positions and showings of the interested CATV and broad- 
cast parties, the possible plans or potential of the pro- 
posed CATV operation for pay television, and)other im- 
portant facets. After such exploration, the Commission 
will be in a position to make an informed judgment 
directed to the facts of a particular case." | 


Channel 9 in its opposition stated (R. 54): 


"It is apparent from examination of the petition that the 
showing required has not even been attempted." 


General Electric in its reply conceded that it had not made a showing 
that would justify waiver of the mandatory evidentiary hearing (R. 57): 


| 
17 Second Report and Order, supra, at 6 Pike & Fischer R.R.2d 785. 
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"General Electric is entitled, as of right, to an eviden- 
tiary hearing on its proposal by virtue of the provisions 
of Rule 74.1107. Whether it is entitled to a waiver of 
that evidentiary hearing requirement is another and 
wholly different question.” 


In its Opposition to Petition for Stay in this Court, the Commission 
stated (p. 14, n. 11): 

"Petitioner [Channel 9], supports its claim of inadequate 
waiver requests by quoting the conclusionary language 
contained in the General Electric Cablevision waiver 
request for its system in Auburn. However, the other 
Auburn waiver request, filed by Auburn Cablevision, is 
a detailed pleading fully supporting a grant of the re- 
quested waiver. The franchises of the two Auburn sys- 
tems cover the same area..." 


Thus, the Commission has not required that General Electric make 
any explicit showing on any of the areas it said would be required, i.e., 
pay-TV, impact, plans and potential for expansion and these are the 
very issues which have been designated in the hearing on other waiver 
requests that were set for hearing in the Syracuse Market (R. 63). But, 
the Commission says the Auburn Cablevision petition is a "detailed 
pleading” and upon the basis of that pleading both Auburn waivers were 
granted. 


Auburn Cablevision petitioned for waiver (R. 7-13), incorporated 
that request into a "Request for an Evidentiary Hearing" (R. 17-18) and 
did not reply to oppositions. The Auburn Cablevision petition also fits 
Commissioner Cox's characterization (R. 67): "[It contains] nothing 
but vague conclusionary statements by interested parties, unsupported 
by sworn engineering or other factual showings of matters demonstrat- 
ing that our rules should not be applied here."" The petition and the 
affidavit contain vague statements about the quality of reception in 
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Syracuse unsupported by any factual engineering showing (R. 8, R. 12), 38 
that UHF ee in Syracuse will not depend on Auburn for SEES 
ing (R. 13) *° and would benefit from CATV in Auburn (R. 8-9, R. 19) Neco 
that Auburn Cablevision represented to the city that distant Signals 
would be carried and that unless they are the franchise ‘may not be 
renewed (R. 11-12), 7! that Syracuse stations do not program for Au- 


18 Channel 30 states (QR. 23): '. .. Channel 30 proposes a station which will 
have adequate antenna height and power, and has every reason! ito believe that a 
good service will be provided to Auburn. Indeed, the educational UHF station 
in Syracuse [the lowest power Syracuse station] can presently be received in 
downtown Auburn with only a portable TV set and simple indoor antenna." 

19 Channel 30 states . 23): ". .. Channel 30 expects to solicit advertising 
from Auburn merchants. For one of the needs to be served by the first inde- 
pendent television station in Syracuse is the need of small ae merchants for 
a reasonably priced television advertising outlet." 


20 In the Second Report and Order, supra, at 6 Pike and sages R.R.2d 1777, 
the Commission carefully analyzed this situation and said: | 
"Any gain in better reception of the UHF signals might be far out- 
weighed by the splintering of the limited audience for independent 
programming. The UHF stations will in any event gain a ¥2ry 
substantial audience in these markets, through the operation of 
the all-channel receiver law. While the CATV might bring them 
a little sooner or with somewhat better reception into some TV 
homes, it would appear to do so at the cost of fragmenting greatly 
the limited audience interested in viewing BEES ON Se 
ming in the prime listening hours." 
Therefore, the petitioner's conclusionary assertions that UHF would benefit 
from its proposal had already been considered by the Commission and rejected. 
Further, logic dictates that this Court take note of the fact that Auburn Cable- 
vision proposes four new competitive signals. This will exactly double the num- 
ber of signals now present. | 


21 It is difficult to determine how Auburn Cablevision could make any repre- 
sentation about distant signals to the City of Auburn because it was on notice of 
. the pendency of the CATV rules when the franchise was granted. (4 R.R. 2d at 
1725, 1965). At any rate they have evidently not lost their franchise, 
no copy of the franchise was attached to the petition and no CATV system ceaid 
begin distant signal importation without Commission approval. This must be 
considered a make-weight argument going to private equities that in no manner 
helps to resolve the public interest question. Likewise, the statement in the 
petition (R. 8) about "intensity of the desire of the residents of Auburn to receive 
microwave service" is completely unsupported by any affidavit, including Mr. 
Keesee's, and, in any event, does not address the public interest question, the 
healthy maintenance and development of local broadcast service. 
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burn (R. 12-13), 7 that Syracuse is "approximately 30 miles" from 
Auburn (R. 12), 23 and that Auburn is a separate city (R. 13). °4 The 
petition was opposed by Channel 5 (R. 26-27), Channel 9 (R. 37-38) and 
by Channel 30 (R. 31-24). Auburn Cablevision did not reply. 


Ironically, the Commission set for hearing other waiver requests 
in the same market upon issues that it stated in the Second Report and 


22 The Syracuse stations program for the Syracuse market. The New York 
City stations can hardly be expected to program for Auburn. Channel 30 states 
(R. 23): "Channel 30 recognizes that there is a need for such programming and 
plans to make a place for it in its program schedule.” Channel 30 states that 
the fractionalization resulting from Auburn Cablevision's proposal will substan- 
tially weaken its ability to program for Auburn (R. 24). 


23 Auburn Cablevision states that Auburn is "approximately 30 miles from 
Syracuse" (R. 10). Channel 5 states that Auburn is "less than 25 miles west of 
Syracuse" (R. 27). The Commission states that Auburn is "about 25 .. . miles 
from Syracuse" (R. 62). Examination of a map reveals that the city boundaries 
are about 18 miles apart. 


24 The assertion that Auburn is a "separate city" is, as Commissioner Cox 


points out, irrelevant. Commissioner Cox states (R. 65): 
"Of course the rule applies — and was intended to apply — to all 'sepa- 
rate and distinct communities' within the predicted Grade A contour 
of stations in the top 100 markets, regardless of their distance from 
the central city. We were asked, in petitions for reconsideration, to 
modify the rule by specifying a smaller area of protection for the 
major markets against the importation of distant signals, but ex- 
pressly refused to do so. See Memorandum Opinion and Order in 
Docket Nos. 14895 et al released January 19, 1967, Paragraphs 24 
and 30." 
Commissioner Cox's analysis is completely consistent with the Commission's 
findings in its Second Report and Order and with the clear language of the rule 
itself, upon which Channel 9 relied in opposing the waiver requests. In the Sec- 
ond Report and Order the Commission stated; 6 Pike and Fischer R.R.2d at 
1786, footnote 63: 
't| |. we have employed the predicted Grade A contour; use of the 
predicted contour should . . . have the advantage of definiteness 
and easier administration." 
The Commission explicitly reaffirmed its use of the predicted Grade A contour 
in its Memovandum Opinion and Order of Reconsideration of the Second Report 
and Order, F.C.C. 67-34, released January 19, 1967, 8 R.R.2d 1677, 1690-1. 
The question is not whether Auburn is a separate city, but whether the Syracuse 
television broadcasters depend on Auburn as part of the television community 
of viewers and advertisers. 
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Order (and reaffirmed in its Reconsideration Order) would be deter- 
minative of whether a waiver would be granted ae the resolution of 
which would be a condition precedent to waiver.’ The issues designated 
in the Syracuse hearing are (R. 63): 


"1. To determine the present and proposed penetration 
and extent of CATV service in the Syracuse market. 


2. To determine the effects of current and proposed 
CATV service in the Syracuse market upon exist- 
ing, proposed, and potential television broadcast 
stations in the market. 


To determine (1) the present policy and mronesed 
future plans of petitioners with respect to the fur- 
nishing of any service other than the relay of the 
signals of broadcast stations; (2) the potential for 
such services; and (3) the impact of such services 
upon television broadcast stations in the market. 


4. To determine whether the applications and proposals 
are consistent with the public interest." | 


Yet the Commission has not required General Electric or Auburn 
Cablevision to address themselves to these issues. 


In the Second Report and Order the Commission specifically stated 
that plans for pay-TV and program origination plans would have to be 
considered preceding any waiver. *° In Buckeye Cablevision, Inc., 7 


A special problem arises in this case in regard to "duopoly", i.e., cross 
ownership of CATV and other mass communications media in the same market. 
On April 17, 1967, 32 Fed. Reg. 6221, the Commission released a notice in 
which it stated that it would inquire into such cross ownership. In Auburn (R. 
11) there is an apparent cross ownership between the only daily newspaper, the 
only fulltime AM station, the only FM station and the only daily newspaper. Cf. 
Citizens TV Protest Committee v. Fedeval Communications Commission, 121 
U.S. App. D.C. 50, 348 F.2d 56 (1965). ° 


26 The Commission stated in the Second Report and Order, supra, at 6 Pike 
and Fischer R.R.2d 1780-1, that it would require a showing by CATV propon- 
ents of waiver on the question of pay-TV. The Commission stated: 

"We intend to explore thoroughly the relationship, if any, of proposed 
CATV operating in the larger markets and the development of pay- 
television in that market." 
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R.R.2d 436, 443 (1966) the Commission found that a waiver could not 
be granted where the proponent had stated that it had no present plans 
for pay-TV: 


| . with respect to the pay-TV question. . . Buckeye 
states only that it has 'no present plans to provide any 
programs .. . ona per-program basis’. We do not 
think that such a statement provides sufficient infor- 
mation on the question of program origination or ade- 
quately suffices for the thorough exploration of the 
relationship, if any, of proposed CATV operations in 
major markets and the development of pay television 
in that market, contemplated by the Second Report.... 
This aspect . . . should be explored in evidentiary hear- 
ing." 


The Commission has ordered hearing on this issue in the Syracuse 
market itself but General Electric and Auburn Cablevision have made 
no attempt to show, as the Commission said it must, prior to waiver 


what their present policy and future plans may be. 


Another issue designated in the Syracuse market hearing is to 
determine the "present and proposed penetration and extent of CATV 
service in the Syracuse market" (R. 63). General Electric and Auburn 
Cablevision have not disclosed their plans for expansion. In fact, 
Auburn Cablevision reveals that it does have unexplained plans for 
expansion (R. 11), that presently include "communities in which Auburn 
Cablevision Corporation has franchises is 10,000". 


But even more ironic is the fact that the Commission made these 
waivers and then ordered a hearing to determine, in part, what their 
effect would be, e.g., (R. 63): 


"To determine the effects of current and proposed CATV 
service in the Syracuse market upon existing, proposed, 
and potential television broadcast stations in the market." 
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And it did this over the opposition of three television stations in the 
Syracuse market, including the UHF permittee, where |the record is 
absolutely barren of fact upon which it could base its speculative con- 
clusions and before any of the issues it admits are necessary of reso- 
lution in the hearing have been resolved. | 


(b) The Oswego Waiver 
In a petition unsupported by affidavit, cal (R. 1-4), Unicable peti- 
tioned the Commission for waiver to allow the import of four New York 

City signals to its CATV system in Oswego, New York. Again, Com- 
missioner Cox's characterization, (R. 67), of the pleadings, e.g., "they 
contain nothing but vague conclusionary statements by interested par - 
ties, unsupported by sworn engineering or other factual showings of 
matters demonstrating that our rules should not be applied here,"’ (R. 
67), is apropos. With absolute lack of specificity Unicable alleges that 
television reception in Syracuse is not "satisfactory"’*(R. 2), that the 
Syracuse stations do not oppose the waiver 29(R, 3), that Oswego is on 
the "fringe" of the Syracuse Grade A contour *°(R. 2), ‘that its proposal 
would make UHF available to all its subscribers (R. 4), that Oswego is 
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Section 74.1109(c) (1), supra, footnote 16. 


28 This assertion of Unicable's Washington counsel is presented with no engi- 
neering affidavit and no affidavit from any person familiar with reception in 


Oswego. See Channel 5 opposition (R. 561). 


29 Channel 5, Channel 9 and Channel 30 did oppose the waiver. Unicable did 
not serve Channel 30 as explicitly provided in Section 74.1109(b) of the Com- 
mission's rules. 


30 Commissioner Cox points out (R. 66): 
"It is not true that Oswego is on the 'fringe' of the Syracuse market, 

except in the sense that since it is on the shore of Lake Ontario, 
there are no people to the northwest of this community to view the 
Syracuse stations — or any others. But Oswego is within the Grade 
A contour of the three Syracuse commercial stations, which have 
audiences beyond even their Grade B service areas. It is well 
within this market in every practical sense." 
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a "separate" city, vis-a-vis Syracuse*!(R. 2), and finally, it relies in 
major part upon its own equities (R. 1, 3-4).°2 The petition was opposed 
by Channel 5 (R. 560-62), Channel 9 (R. 29-33), and Channel 30 (R. 34- 
36). 


And Unicable's reliance upon the equities of its situation is also 
misplaced nor does it appear that the Commission relied upon that 
factor when it made the waiver. In Cosmos Cablevision Corporation>* 
the Commission stated that: 


"In support of their requests, Cosmos and Aiken rely 
upon the circumstances that considerable sums of money 
are expended and substantial construction completed be- 
fore February 15, 1966, that their proposals will for the 
first time bring to the Augusta market the full range of 
network services and will make available home-state 
television reception. The supplying of full network serv- 
ices and of South Carolina stations has attraction; but we 
believe that the long-range design of the top-100 market 
rule -- the preservation of UHF potential — outweighs 
the immediate attraction of a grant of petitioner's pro- 
posals. This is especially so where, as here, there is 
active UHF interest and the CATV proposals would com- 
mence operation within the very area which new UHF 
stations will have to rely upon most heavily for economic 
Support. And, such equities as may be urged from the 
substantial expenditures by petitioners cannot balance 
out the uncertainties their proposals hold Jor the public 
interest nm a healthy broadcast structure." (emphasis 
added) 


Nor does the Commission require that Unicable make any showing 
in regard to pay-TV or plans of the system for expansion. 4 
31 


See footnote 7, supra. 
32 See footnote B4/ ad 
33 9 Pike and Fischer R.R.2d 255, 256, (1966). 


34 In fact, Unicable states, (R. 3), that it "does not propose to extend its sys- 
tem into the Syracuse ‘urbanized area'". Thus, further expansion is contem- 
plated and the Commission does not concern itself. 
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The CATV waiver proponents have made no showing which supports 
any finding inconsistent with the Commission's own findings in the Sec- 
ond Report and Order, or as Commissioner Cox states (R. 67), 

"they simply reiterate matters that were known to the 


Commission when it was considering the CATV rules 


— but which were not found persuasive." 


or which are not, again as Commissioner Cox states (R. 67), 


"vague conclusionary statements by interested parties, 
unsupported by sworn engineering or other factual 
showings". | 


This Court has continuously remanded decisions of the Commis- 
sion where the record was factually insufficient to support the deter- 
mination made by the Commission. As stated in Community Telecast- 
ing Corporation v. Federal Communications Commission, 115 U.S. 
App. D.C. 181, 183, 317 F.2d 592, 594 (1963): | 


i 
"There have been occasions in our review of adminis - 
trative agency action when we found ourselves without 
an adequate record upon which to exercise our review 
function. We have not hesitated to remand where we 
deemed it necessary that such a course be followed." 


This is just such a case. The Commission's error is particularly evi- 
dent here because the Commission's rules demand a hearing record on 
which a waiver of the Commission's rules may stand. In this case not 
only has the rule been waived but the Commission has also waived the 

: : uv heteriké Ahetio : Lee re 
required hearing and all uponawhat impa ntroduction of five new 
signals into a market with four commercial television broadcasters 


will have. | 
| 


It is a standard of administrative law that a substantial, factual 
basis must obtain upon the record before a valid agency action may be 
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taken.*° In this case the record is absolutely bare of such underlying 
factual showing by the CATV proponents. The type of showingthe Com- 
mission stated it would require in the Second Report and Order, and 
upon which the opponents of the waivers here appealed relied, is that: %° 


"[No CATV waiver will be granted] except upon a show- 
ing made in an evidentiary hearing that such operation 
would be consistent with the public interest, and partic- 
ularly the establishment and healthy maintenance of 
UHF television broadcast service. In this way, the 
Commission will be able to explore in depth the details 
of the proposed CATV operation, the marketing studies 
which have been made relating to it (by either the CATV 
or broadcast groups in the area), the present and poten- 
tial picture as to television broadcasting in the market, 
the positions and showings of the interested CATV and 
broadcast parties, the possible plans of potential of the 
proposed CATV operation for pay television, and other 
important facets. After such exploration, the Commis- 
sion will be in a position to make an informed judgment 
directed to the facts of a particular case." 


In each case Channel 9 in its oppositions to the waiver requests stated 
that the proponents had failed to provide a factual base upon which the 
Commission could act and the presumption that the proposals would 
not be consistent with the public interest that is inherent in the manda- 
tory evidentiary hearing rule was totally unrebutted in the petitions. 
Had the proponents come forward with any substantial evidence, Chan- 


35 An administrative agency must base its action upon records containing 
"substantial evidence". In United States v. Carlo Bianchi and Company, Inc., 
373 U.S. 709, 715 (1963), the Supreme Court stated: "The term 'substantial 
evidence’ . . . has become a term of art to describe the basis on which an 
administrative record is to be judged by a reviewing court. The standard goes 
to the reasonableness of what the agency did on the basis of the evidence before 
zt..." (Court's emphasis). Cf. Universal Camera Corp. v. N.L.R.B., 340 U.S. 
474 (1951); Johnston Broadcasting Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 40, 46, 175 F.2d 351, 357 (1949). 


36 Second Report and Order, supra, at 6 Pike and Fischer R.R.2d 1785. 
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nel 9 would have been in a position of presenting countervailing sub- 
stantial evidence. But it was not the duty of Channel 9 to come forward 
with such evidence of detriment to the public interest and Channel 9, as 
did the other Syracuse television broadcasters, stated that CATV's had 
failed to make a showing upon which waiver of hearing! could rest. 
Channel 9, Channel 5, and Channel 30 acted reasonably by assuming 
that a hearing would be ordered by the Commission. The Commission's 
action upon this record is plainly prejudicial error. General Electric 
conceded that it had not made a showing upon which a waiver of eviden- 
tiary hearing could be based, Unicable actually requested an evidenti- 
ary hearing and Auburn Cablevision did not reply to three oppositions. 


Point 2. The Commission erred when it did not define, with 
specificity, the reasons for its decision and because the rea- 
sons given are insufficient to support its action. 


The Commission has utterly failed to articulate any meaningful 
findings. It devotes one sentence of reasoning in its decision to the 
Auburn and Oswego °*” waivers considered together and one sentence 
each to the waivers considered separately. The Commission concludes 
that the reasons given indicate that the waiver in Auburn will have (R. 
62) "little additional effect upon UHF development in Syracuse" and 
that the Oswego waiver will have (R. 62) "little impact upon the devel- 
opment of UHF television in Syracuse, and will offer Oswego viewers 
more diversified programming." 
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Unicable incorrectly denominates the Commission's 100 market CATV 
rules as a "freeze" (R. 3). The Commission has not frozen CATV in these mar- 
kets; it only requires an evidentiary hearing as a condition precedent to grant- 
ing authority for the import of distant signals. The See an by granting 


waivers in Auburn and Oswego purports to be acting in accordance with its 
rules. If the Commission's action is, in fact, a change of its regulations, the 
change is substantive and is violative of Section 7 of the Administrative Pro- 
cedure Act. Cf. Kessler v. Federal Communications Commission, 117 U.S. 
App. D.C. 130, 137, 326 F.2d 673, 680 (1963) and Ranger v. Federal Communi- 
cations Commission, 111 U.S. App. D.C. 44, 48, 294 F.2d 240, 244 (1961). 
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Considered individually, every assertion made by the Commission 
to support its conclusions on the effect the waivers will have on UHF 
in Syracuse is erroneous and not supported by the record and, in any 
event, does not lead to the conclusion or show how or why the waivers 
will serve the. public interest, the standard of Section 74.1109 of the 
Commission's Rules, supra, footnote 9, or that the waivers will "be 
consistent with the public interest, and Specifically the establishment 
and healthy maintenance of television broadcast service in the area," 
as required by Section 74.1107(a) of the Commission's Rules, supra, 
footnote 7. 


The Commission first states that Auburn and Oswego are separate 
and distinct communities, located about 25 and 35 miles from Syracuse, 
outside its urbanized area (R. 62). As Commissioner Cox points out 
(R. 65): 


"Of course the rule applies — and was intended to apply — 


to all 'separate and distinct communities' within the pre- 
dicted Grade A contour of stations in the top 100 markets, 
regardless of their distance from the central city. We 
were asked, in petitions for reconsideration, to modify 
the rule by specifying a smaller area of protection for 
the major markets against the importation of distant 
Signals, but expressly refused to do so... [and]... 
obviously mere distance and distinctness, as such, is no 
ground for waiving the rule — otherwise we would have 
amended the rule.... The facts recited above [distinc- 
tiveness and distance] are simply geographical facts fully 
consistent with the rule and cannot serve as a rational 
basis for waiver." 


The appellant concedes that Auburn and Oswego are separate and dis- 
tinct in the sense that they are not incorporated in the City of Syracuse 
itself, but the rule is intended to operate on a marketwide basis and 
Auburn and Oswego are an integral part of the market and the UHF 
permittee, Channel 30, made specific representations about the degree 
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of dependence it will have on Auburn and Oswego as part of the market 
upon which it will depend for both audience and revenue (R. 22-24). 
The Commission, at the same time the Auburn and Oswego waivers 
were granted, denied waiver requests in communities located several 
miles closer to Syracuse than Auburn and Oswego but these communi- 
ties were also "separate and distinct communities", viz., the City of 
Syracuse. The fact remains that Auburn and Oswego are part of the 
Syracuse television market. 


And the relevancy of the Commission's apieiesones assertion 
that Auburn and Oswego are separate and distinct is difficult to per - 
ceive in view of the fact that three local broadcasters opposed the 
waivers and obviously felt that Auburn and Oswego were parts of their 
market. In effect, Channel 30 (R. 22) states that it has applied for and 
received a grant to construct a UHF television station in Syracuse 
based upon certain assumptions about the nature of the competition it 
will face. Yet the Commission has authorized the introduction into the 
market of five new signals, more signals than are provided by Syra- 
cuse broadcasters in these communities. Because of the Commission's 
deviation from its rules, these broadcasters have been denied an effec- 
tive chance to be heard and the result is a modification of the grants 
for which they applied, all without hearing. °° 


Nor is Auburn "about 25 miles from Syracuse". The only mention 
of distance is in the Auburn Cablevision petition (R. 10) stating that 
Auburn is "located approximately 30 miles from Syracuse.” The Com- 
misSion Says it is "about 25 . . . miles from Syracuse" (R. 62) and 
examination of a map indicates that the city limits of Auburn and Syra- 
cuse are about 18 miles apart. Similarly, it appears that the city lim- 
its of Oswego and Syracuse are about 30 to 31 miles apar rt.*° 


SomCE McClatchy Broadcasting Co. v. Federal Communications Commission, 
99 U.S. App. D.C. 199, 204, 239 F.2d 19, 24 (1956). 


°° Compare Stephen Vaughan and Associates, 9 R.R.2d 263, 264-5 (1966): 
"Cleveland (population 16,196) is in Bradley County, approximately 
[Cont'd] 
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The Commission asserts two individual reasons for grant of the 
Auburn waiver (R. 62). First, Auburn is outside the Syracuse standard 
metropolitan statistical area as defined by the U.S. Census (SMSA). 
Auburn is, however, about 12 miles closer to Syracuse than Oswego 
which is within the Syracuse SMSA. Channel 5, Channel 9 and Channel 
30 filed oppositions to these petitions with the clear understanding that 
Grade A contour was the relevant boundary. The Commission now 
attaches decisional significance to the fact that Auburn is beyond the 
Syracuse SMSA. The second factor to which the Commission gives 
decisional significance is that Auburn is "in Cayuga County where New 
York City television stations are already being viewed on existing cable 
facilities'’ (emphasis added). Indeed this appears to be the paramount 
reason why the Auburn waiver was granted, i.e., the "[c]arriage of 
New York City independent programming on the proposed Auburn sys- 
tems will have little additional effect upon UHF development in Syra- 
cuse (R. 62) (emphasis added). Commissioner Cox characterized this 
basis for decision (R. 65): 


28 miles northeast of Chattanooga, but not in the Urbanized or 
Standard Metropolitan Statistical Areas. Cleveland has no televi- 
sion channels assigned to it, no translators in operation, nor CATV 
systems functioning. In support of its request, Vaughan Associates 
relies upon the circumstances that considerable sums of money 
were expended and substantial construction completed prior to 
February 15, 1966 and that its proposal would bring to Cleveland 
an educational station as well as a wider choice of commercial 
television programming. ... The Multivision system operates 

in Dalton! (population 17,868), about 30 miles southeast of Chat- 
tanooga, and is also outside the Chattanooga Census Areas. The 
system has 55 miles of cable and 700 subscribers, carries nine 
television signals, provides time, weather, and FM. Multivision, 
in support of its request, relies substantially on contentions that 
its present annual revenue is insufficient to support its investment 
and yearly operating expenses, and that it must augment the num- 
ber of signals on its operating system in order to diversify pro- 
gramming and to attract additional subscribers. Multivision has 
also asked for a waiver of the carriage and non-duplication pro- 
vision of our Rules .... We are not persuaded that a case has 
been made for waiver of hearing." 
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"I am advised that this refers to the system serving Moravia 
and Locke, which, however, carries only WPIX|from New 
York City. Certainly this isolated instance of the presence 
of distant signals does not seem to me an argument for 
providing three times as many signals to a more populous 
community 20 miles further north. In fact, the petitioners 
did not make this argument... ". | 


and (R. 66): 


"The majority says that carriage of New York City inde- 
pendent programming on the proposed Auburn systems 
will have little additional effect upon UHF development 
in Syracuse. This flat statement is made without any 
explanation or support, and seems completely erroneous 
and at odds with the conclusions underlying our CATV 
rules. Locke and Moravia have a combined 1960 popu- 
lation of 2,075, as against 35,249 for Auburn, and, as 
noted, the latter is to have three times as many New 
York signals." 


The decisional reason given by the Commission for the Auburn waiver, 
i.e., "little additional effect", is based upon information! not found in 

the record, not correctly stated by the Commission and jinsufficient as 
a basis for decision. | 


I 

In a recent case, Braniff Airways, Incorporated v. Civil Aeronau- 
tics Board, Case No. 20,160, _:*U.S. App. D.C. , F.2d __sg, 
decided April 12, 1967, this Court discussed an administrative agency's 
use, for decisional purposes, of matters not contained in the record. 
The Court considered precedent and stated (Slip Opinion, pp. 18-21) 
that remand was proper where decisional significance was attached to 
erroneous or incompetent matter. In this case the Commission not 
only attached significant weight to matters not contained in the record, 
and not articulated in the decision, but also the Commission gave para- 
mount significance to this factor, i.e. (R. 62) "New York City television 
stations are already being viewed . . . Carriage of New York City ... 
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programming . . . will have little additional effect." Cf. Deep South 
Broadcasting Company v. Federal Communications Commission, 120 
U.S. App. D.C. 365, 370, 347 F.2d 459, 464 (1965). 4° 


And the erroneous reference to the presence of New York City 
Signals has even greater significance because the Commission has also 
authorized the import of a Canadian signal. The Commission avoids 
any mention of this fact. While it predicates the Auburn waiver on the 
presence of New York City signals, it makes no mention of the pres- 
ence of Canadian signals. But Canadian signals present a special prob- 
lem*’ which the Commission ignored while ignoring the fact that it has 
granted a waiver to allow the carriage of the Canadian signal. 


The reasons stated by the Commission for the Oswego waiver (R. 
62) are that Oswego is "a relatively small community . . . on the fringe 
of the Syracuse market" and that "carriage of the New York City sig- 
nals in Oswego will have little impact upon the development of UHF 
television in Syracuse, and will offer Oswego viewers more diversified 
programming". But Unicable did not make a de mmimis impact show- 
ing in its petition for waiver and it is difficult to understand what "rel- 
atively small community" means. In Securities and Exchange Commis- 
sion v. Chenery Corporation, 332 U.S. 194, 197, 67 S. Ct. 1575, 1577 
(1947), the Supreme Court said: 


"If the administrative action is to be tested by the basis 
upon which it purports to rest, that basis must be set 
forth with such clarity as to be understandable. It will 
not do for a court to be compelled to guess at the theory 
underlying the agency's action; nor can a court be ex- 
pected to chisel that which must be precise from what 

40 Further confusion is added because in the paragraph preceding the Com- 


mission stated (R. 62): ". .. New York City signals are not now being imported 
and... there is no operating CATV in Syracuse or the immediate area." 


41 See Memorandum Opinion and Order (Reconsideration of the Second Report 
and Order), 8 R.R.2d 1677, 1687-8 (1967). 
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the agency has left vague and indecisive. In other words, 

‘we must know what a decision means before the duty 

becomes ours to Say whether it is right or wrong'"’, 


[Cites ] United States v. Chicago, M., St. P. & P. R. Co., 
294 U.S. 499, 511, 55 S. Ct. 462, 467, 79 L. Ed. 1023. 


The 1960 Census states Oswego's population as 22,155. Unicable says 
the population is "approximately 24,000" (R. 2). The 1960 Census pop- 
ulation of Syracuse was 216,038. Thus, this "relatively small commu- 
nity" is about 1/10 as large as Syracuse itself. Nor can Oswego be 
considered in isolation. The Commission also granted a waiver for 
Auburn which had a 1960 census population of 35,249 land both commu- 
nities are within the Syracuse G ade A contours, the area within which 
hearings are required under Section 74.1107(a) of the Commission's 
Rules. Further, it is impossible to determine how the size of Oswego 
can be of decisional Significance in determining what impact the waiver 
will have in view of the fact that the Commission set other requests 
for waiver in the Syracuse market for hearing and one of the issues 
designated is (R. 63): | 
"2. To determine the effects of current and proposed 
CATV service in the Syracuse market upon exist- 


ing, proposed, and potential television broadcast 
stations in the market." 


| 
The Commission Says that it has granted a waiver because Oswego is 
"relatively small", But the Commission obviously overlooks the fact 
that the impact of the Auburn and Oswego waivers will be cumulative 
and a hearing must be held to deter mine what that impact really is. 


Nor is Oswego on the "fringe of the Syracuse market" (R. 62). As 
Commissioner Cox points out (R. 66): 


"It is not true that Oswego is on the 'fringe' of the Syra- 
cuse market, except in the sense that since it is on the 
Shore of Lake Ontario, there are no people to the north- 
west of this community to view the Syracuse stations — 
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or any others. But Oswego is within the Grade A con- 
tour of the three Syracuse commercial stations, which 
have audiences beyond even their Grade B service areas. 
It is well within this market in every practical sense!" 


Thus, the few factors upon which the Commission posits its deci- 
sion are either erroneous, irrelevant, meaningless or from outside the 
record and that information also appears to be erroneous. 2 


Point 3. The Commission's decision is arbitrary, capricious 
and an abuse of discretion because the record is insufficient 
to support the finding required by Section 214(a) of the Com- 
munications Act that the public convenience or necessity 
"require" that grant of the microwave applications here 
appealed and such grant is inconsistent with Section 307(b) 
of the Communications Act. 


Section 214(a) of the Communications Act of 1934, as amended, 47 
U.S.C. 214(a) requires that common carrier grants shall be made only 


where the Commission finds: 
". . . that the present or future public convenience and 
necessity require or will require . . a 


42 the Commission set other Section 74.1107 waiver requests in the Syracuse 
market for hearing and stated that the proponents for waiver in those cases had 
®. 62): 

". . . ground{ed] their proposals on such factors and contentions 

as improved quality and increased diversity of television service, 

lack of impact upon, and in fact probable benefits to local UHF 

television because of CATV carriage, financial commitments by 

the systems, the need of the systems to carry distant signals in 

order to attract subscribers, and the absence of any significant 

ties between Syracuse and several of the CATV communities." 
This is exactly the showing upon which the Commission did grant the waivers 
to Auburn and Oswego. The Commission stated: 

Without the additional information which can be developed in a 

public hearing, we are unable to accept the allegations of the 

petitioners . . . that the effect upon UHF broadcasting of CATV 

operations in those communities would be minimal." 
Cf. Melody Music v. Federal Communications Commission, 120 U.S. App. D.C. 
241, 243, 345 F.2d 730, 732 (1965). 
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such a grant. Section 307(b) of the Communications Act of 1934, as 
amended, 47 U.S.C. 307(b) provides that: | 
"In considering applications for licenses, . - - the Com- 
mission shall make such distribution of licenses . - . 
among the several states and communities as to pro- 
vide a fair, efficient, and equitable distribution of radio 
service to each of the same." | 
In a recent case the Court had occasion to examine the possibility 
of conflict developing between television allocations made by the Com- 
mission pursuant to Section 307(b), and applications for common car- 
rier microwave facilities under Section 214(a) where the microwave 
facilities are to be used to transmit television signals to CATV sys- 
tems. In Carter Mountain Transmission Corporation v. Federal Com- 
munications Commission ** the Court affirmed the Commission's denial 
after hearing, of microwave applications where microwaved distant 
television signals would have had an adverse economic impact on a 
local television station. The Court stated: me 


"It necessarily follows that in deter mining whether the 
[microwave] authorization requested by appellant would 
be in the public interest the Commission was entitled — 
if indeed it was not obliged — to consider the use to 
which the facilities and frequencies requested were to 
be put, and to weigh that use as against other legally 
relevant factors, including the effect on existing local 
stations." 


As pointed out in Points I and Il, supra, the Commission's finding that 
its CATV rules should be waived to permit the CATV ‘systems to carry 
distant signals was based upon an insubstantial record and the decision 


43 116 U.S. App. D.C. 93, 321 F.2d 359 (1963), cert. denied |84 S. Ct. 442, 375 
U.S. 951, 11 L. Ed. 2d 312; Southwestern Cable Co. v. United States , decided on 
April 28, 1967, by the Ninth Circuit, Case No. 21,183, Fi2d___, is not 


applicable here. Southwestern involved non-microwave CATV. 
44 Id., at 363. 
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itself was an erroneous deviation from and unsupported by the record. 
But grant of the New York-Penn and Eastern microwave applications +5 
must rest upon a finding that the public convenience and necessity 
required the grants. The question becomes; did the public convenience 
and necessity require the import of one Canadian and four New York 
City television signals to Auburn and Oswego and, in view of this Court's 
decision in Carter Mountain, supra, was this importation consistent 
with the allocation scheme that the Commission has devised under 
Section 307(b) ? 


The Commission makes no independent finding on the public inter- 
est requirements for grant of the microwave applications. In fact, 
such a finding is impossible upon the record. Nor do the microwave 
grants and CATV waivers present identical issues. The Commission 
characterizes the transmission for long distances of television signals 
by microwave’ as "leap-frogging",”° and it is clear that the Commis- 


sion was aware of the material and substantial public interest ques- 
tions raised by the New York-Penn and Eastern Microwave applica- 
tions. Yet these questions are unanswered and the Commission did 
not set the applications for hearing. The public interest questions were 
stated by the Commission itself in its Second Report and Order:*" 


45 New York-Penn made no public interest showing whatsoever (see R. 522) 


and Eastern Microwave (see R. 92-95) stated that the population of Oswego was 
22,155 and of North Syracuse 7,412. The Commission granted a waiver in 
Oswego and set North Syracuse, one-third as large, for hearing. Eastern 
Microwave also relied upon the Seiden report which the Commission itself dis- 
credited in the Second Report and Order (at 6 Pike and Fischer R.R.2d 1774, 5). 


46 Second Report and Order, supra, at 6 Pike and Fischer R.R.2d 1722, n. 1, 
'"'Leap-frogging' means the distribution by the CATV system of more 
distant signals in preference to signals of stations located much closer 
to the system." 
The Commission has an open docket on "leap-frogging" and has not yet resolved 
the questions raised by these applications. 


47 Td. at 1778. 
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"Most important, CATV. does not serve as an outlet 
for local self-expression. It does not present local dis - 
cussions, the local ministers or educators, the local 
political candidates, etc. If events in the major markets 
should establish that CATV has prevented the healthy 
maintenance of UHF broadcasting, it would mean that, 
for example, New York independents would have been 
substituted for Philadelphia independents. We think 
that would be contrary to sound allocation principles, 
long established in Section 307(b) of the Act. It; would 
be a clear frustration of the Congressional purpose 
recently stated of making available in areas such as 
Philadelphia additional broadcast stations to meet the 
important needs’ for ‘local programming and self- 
expression’ (paragraph 41, Notice). It would also 
undermine the goal of a fourth national network built 
upon these additional stations (paragraph 41, Notice). 


Yet the Commission makes no attempt to justify the need for five 
new signals, does not analyze the character of the signals it has author- 


ized to be carried by microwave, or to analyze present diversification 
of programming. In short, the Commission has not discharged its duty 
to examine both the need for these signals and their impact upon local 
broadcasters. The Commission had a duty to find what the impact of 
the microwave grants would be before it could find that the "public con- 
venience and necessity required" these grants and that the grant was 
consistent with Section 307(b) of the Act. This it did not do and it could 
not have done upon the record before it. The facts might be developed 
in a hearing but they are entirely lacking here. An evidentiary hearing 
is required. | 
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Point 4. The Commission was required by statute and judicial 
decision to consider in evidentiary hearing the economic impact 
on local television broadcasters resulting from the grants and 
waivers here on appeal. 

The Commission concluded in the Second Report and Order that 
distant signal CATV in a market posed serious threats of unfair com- 
petition to local broadcasters.** The whole tenor of the CATV rules 
is that distant signal CATV represents a threat to the economic viabil- 
ity of local broadcasters. 


Economic impact cases *° arise where an existing broadcaster 
petitions the Commission, pursuant to Section 309(d) of the Communi- 
cations Act, 5°; to deny an application that proposes a new competitive 
station where the net effect of a new grant would be a degradation of 
the existing broadcaster's ability to program in the public interest. In 
such cases, the burden is upon the protesting broadcaster to prove that 
the new service will have an adverse economic effect resulting in 


degradation of his service to the public. There is a presumption that 
a new station will serve the public interest as an additional medium of 
expression in the community. In the present case, however, it is the 
burden of the CATV proponents of waiver and of the microwave appli- 
cants to prove that their proposals will serve the public interest and 
that their proposals will not result in a curtailment of services that 
can only be provided by local television broadcasters. The presump- 


48 6 Pike and Fischer R.R.2d at 1782, 3: 

"Both the broadcaster and the CATV thus have the same objective — 
providing as large a segment of the public as possible in these major 
markets with access to non-network programs. The question there- 
fore arises why the CATV should operate under one set of competi- 
tive rules and the broadcaster under an entirely different set. On 
its face, this competitive situation would appear to be a most unfair 
one." 


49 Carroll Broadcasting Co. v. F.C.C., 103 U.S. App. D.C. 346, 258 F.2d 440 
(1958). ; 
5° 47 U.S.C. 3094) 
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tion obtains against the waiver proponents and the microwave appli- 
cants that a CATV operation with five New York City and Canadian tel- 
evision signals in cities with in excess of 50,000 people will have a 
serious adverse economic impact on Syracuse broadcasters and result 
in less local television broadcast service to all the Syracuse market. 
The presumption is particularly strong because no new means of pub- 
lic expression on a local basis is added and five new television signals 
that are not mediums of local public expression are to be added that 
will necessarily fractionalize the audiences of local broadcasters. 
Unless the presumption is totally rebutted in the pleadings on record, 
the CATV waiver proposals and the microwave applications must be 


; | 
set for hearing. 


Indeed the Commission itself admitted that the economic impact of 
the proposals was unknown by its designation of issues in the pending 


Syracuse CATV market hearing to determine (R. 63): 
| 
"the effects of current and proposed CATV service in 


the Syracuse market upon existing, proposed, and 

potential television broadcast stations in the market." 
The language the Commission used in granting the Auburn and Oswego 
waivers further admits the Commission's lack of actual knowledge of 
the impact of New York City and Canadian signals in Auburn and Oswe- 
go (R. 62). But the rule and the statute require a hearing if any mate- 
rial or substantial question of fact is unresolved, and, in this case, if 
the presumption against the CATV waiver proponents and microwave 
applicants goes unrebutted. | 

In a recent case, Folkways Broadcasting Company, Inc. v. Federal 

Communications Commission,” this Court had occasion to comment 
upon the types of showing required in economic impact cases: 


51 Case No. 19971, __ U.S. App. D.C._,__ F.2d__, decided January 5, 
1967, Slip Opinion p. 8. 
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"As to specificity, the adverse economic impact of a new 
station upon an existing one and the degree to which this 
impact is detrimental, if at all, to the public interest, 
are not subject to exact calculation by the licensee. 
Assessment of these effects is ordinarily an informed 
judgment having some quality of prophecy. At times 
there might be a knowledge of a specific financial loss 
and its detrimental consequence on programming, but 
we think a Carroll hearing may not be limited to a case 
in which preknowledge of the exact economics of the 
situation is necessarily available." 


In this case, Channel 5 and Channel 9 opposed the carriage in Auburn 
and Oswego of New York City and Canadian signals on specific grounds, 
detrimental impact, and stated that the presumption obtaining against 
the CATV proponents of waiver was totally unrebutted and that they 

had not pleaded facts which would justify a hearing, much less a waiver 
of hearing.®* Channel 5 and Channel 9 did not have to do more, the 


burden was upon the proponents for waiver and the microwave appli- 
cants,°> but UHF Channel 30, set forth an "informed judgment" on the 
impact the imported signals would have on it (R. 22-24, R. 34-35). Fur- 
ther, this "informed judgment" was that of experienced broadcasters 

in the Syracuse market who will operate a UHF television station there. 
It is apparent'that the Commission totally disregarded this judgment. 
Again, the type of record necessary for informed decision on the micro- 
wave applications and upon the CATV waiver requests could be deter - 
mined upon the issues and in the hearing ordered by the Commission in 
the Syracuse market but is not determinable upon this record. 


52 Cf. United States v. Storer Broadcasting Co., 76 S. Ct. 763, 351 U.S. 192, 
100 L. Ed. 1081 (1956). 


53 Of Camellia Broadcasting Co., Inc., 20 Pike and Fischer R.R. 12, 14 (1960). 


39 


CONCLUSION 


The Commission's grant of microwave applications and waivers of 
its rules without the evidentiary hearing required by the Communica- 
tions Act and the Commission's rules cannot be sustained in light of 
the foregoing matters. The Commission's decision should be reversed 
and the Commission should be directed to hold an evidentiary hearing. 
The Appellant-Petitioner requests such other and further relief as the 
nature of the case may require. | 


Respectfully submitted, 


ARTHUR H. SCHROEDER 
JOHN P. BANKSON, JR. 
WILLIAM M. BARNARD 


808 Munsey Building 


Washington, D. C. 20004 


Counsel for Appe llant- Petitioner 
Channel 9 Syracuse, Inc. 


Of Counsel: 


MILLER AND SCHROEDER 
Washington, D. C. 20004 
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APPENDIX A 


The pertinent portions of statutes and of Commission rules rele- 
vant to the instant case are: 


COMMUNICATIONS ACT OF 1934, AS AMENDED, 47 U.S.C, 151, 
et seq. 


Sec. 214. (a) No carrier shall undertake the construction 
of a new line or of an extension of any line, or shall acquire 
or operate any line, or extension thereof, or shall engage 
in transmission over or by means of such additional or ex- 
tended line, unless and until there shall first have been 
obtained from the Commission a certificate that the pres- 
ent or future public convenience and necessity require or 
will require the construction, or operation, or construction 
and operation, of such additional or extended line: provided, 
that no such certificate shall be required under this section 
for the construction, acquisition, or operation of (1) a line 
within a single State unless such line constitutes part of an 
interstate line, (2) local, branch, or terminal lines not ex- 
ceeding ten miles in length, or (3) any line acquired under 
Section 221 or 222 of this Act: provided further, that the 
Commission may, upon appropriate request being made, 
authorize temporary or emergency service, or the supple- 
menting of existing facilities, without regard to the provi- 
sions of this section. No carrier shall discontinue, reduce 
or impair service to a community, or part of a community, 
unless and until there shall first have been obtained from 
the Commission a certificate that neither the present nor 
future public convenience and necessity will be adversely 
affected thereby; except that the Commission may, upon 
appropriate request being made, authorize temporary or 
emergency discontinuance, reduction, or impairment of 
service, or partial discontinuance, reduction, or impair- 
ment of service, without regard to the provisions of this 
section. As used in this section the term "line'! means any 
channel of communication established by the use of appro- 
priate equipment, other than a channel of communication 

i 
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established by the interconnection of two or more existing 
channels: provided, however, that nothing in this section 
shall be construed to require a certificate or other author- 
ization from the Commission for any installation, replace- 
ment, or other changes in plant, operation, or equipment, 
other than new construction, which will not impair the ade- 
quacy or quality of service provided. 


Section 307 (b) In considering applications for licenses, 
and modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours of 
operation, and of power among the several states and com- 
munities as to provide a fair, efficient, and equitable dis- 
tribution of radio service to each of the same. 


ADMINISTRATIVE PROCEDURE ACT, 5 U.S.C. 701, et seq.: 


Section 706 Scope of review. - To the extent necessary to 
decision and when presented, the reviewing court shall 
decide all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The review- 
ing court shall - 


(1) compel agency action unlawfully withheld or unrea- 
sonably delayed; and 


(2) hold unlawful and set aside agency action, findings, 
and conclusions found to be - 


(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 


(B) contrary to constitutional right, power, privilege, 
or immunity; 


(C) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; 


(D) without observance of procedure required by law; 


(E) unsupported by substantial evidence in a case sub- 
ject to Sections 556 and 557 of this Title or otherwise re- 
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viewed on the record of an agency hearing Eroapes by 
statute; or 


(F) unwarranted by the facts to the extent ooh the facts 
are subject to trial de novo by the reviewing court. 


In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited by a 
party, and due account shall be taken of the rule of preju- 


dicial error. 


JUDICIAL REVIEW ACT, 28 U.S.C. 2341, et seq.: | 


Section 2349 Jurisdiction of the proceeding. - (a) The 
court of appeals has jurisdiction of the proceeding on the 


filing and service of a petition to review. The court of 
appeals in which the record on review is filed, on the filing 
has jurisdiction to vacate stay orders or interlocutory 
injunctions previously granted by any court, and | has exclu- 
sive jurisdiction to make and enter, on the petition, evi- 
dence, and proceedings set forth in the record on review, 

a judgment determining the validity of, and enjoining, set- 
ting aside, or suspending, in whole or in part, the order of 
the agency. 


RULES AND REGULATIONS OF THE FEDERAL CONmtonT 
CATIONS COMMISSION: 


Section 21.712(k) Interim requirement. No CATV system 
shall be provided with microwave service, either directly 
or indirectly, if the operation of such CATV system would 
be inconsistent with § 74.1107 of this chapter. | 


Section 74.1105 Notification prior to the commencement of 
new service. - (a) No CATV system shall commence oper- 
ations in a community or commence supplying to its sub- 
scribers the signal of any television broadcast station car- 
ried beyond the Grade B contour of the station, unless the 
system has given prior notice of the proposed new service 
to the licensee or permittee of any television broadcast 
station within whose predicted Grade B contour the system 
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operates or will operate, and to the licensee or permittee 
of any 100 watts or higher power translator station operat- 
ing in the community of the system, and has furnished a 
copy of each such notification to the Federal Communica- 
tions Commission, within sixty (60) days after obtaining a 
franchise or entering into a lease or other arrangement to 
use facilities; in any event, no CATV system shall com- 
mence such operations until thirty (30) days after notice 
has been given. Such notice shall be given by existing sys- 
tems which propose to add new distant signals at least 
thirty (30) days prior to commencing service and by sys- 
tems which propose to extend lines into another community 
within sixty (60) days after obtaining a franchise or enter- 
ing into a lease or other arrangement to use facilities or 
where no new local authorization or contractual arrange- 
ment is necessary, at least thirty (30) days prior to com- 
mencing service. Where it is proposed to extend the signal 
of any noncommercial educational television station beyond 
its Grade B contour into a community with an unoccupied 
reserved educational television channel assignment under 

§ 73.606 of this chapter, the notice shall also be served 
upon the superintendents of schools in the community and 
county in which the system will operate and the local, area, 
and state educational television agencies, if any. 


(b) The notice shall include the name and address of the 
system, identification of the community to be served, the 
television signals to be distributed, and the estimated time 
operations will commence. 


(c) Where a petition with respect to the proposed serv- 
ice is filed with the Commission, pursuant to § 74.1109 of 
this chapter, within thirty (30) days after notice, new serv- 
ice which is challenged in the petition shall not be com- 
menced until after the Commission's ruling on the petition 
or on the interlocutory question of temporary relief pend- 
ing further procedures; provided, however, that service 
shall not be commenced in violation of the terms of any 
specified temporary relief or of the provisions of § 74.1107 
of this chapter. Where no petition pursuant to § 74.1109 


A-5 


has been filed within thirty (30) days after pace service 
may be commenced at any time thereafter, subject, how- 
ever, to the provisions of § 74.1107. 


Section 74.1107 Requirement for showing in evidentiary 
hearing and Commission approval in top 100 television 
markets; other procedures. - (a) No CATV system operat- 
ing in a community within the predicted Grade A contour of 
a television broadcast station in the 100 largest television 
markets shall extend the signal of a television broadcast 
station beyond the Grade B contour of that station, except 
upon a showing approved by the Commission that such ex- 
tension would be consistent with the public interest, and 
specifically the establishment and healthy maintenance of 
television broadcast service in the area. Commission 
approval of a request to extend a signal in the foregoing 
circumstances will be granted where the Commission, after 
consideration of the request and all related materials ina 
full evidentiary hearing, determines that the requisite show- 
ing has been made. The market size shall be determined 
by the rating of the American Research Bureau, on the 
basis of the net weekly circulation for the most recent year. 


Section 74.1109 Procedures applicable to petitions for 
waiver of the rules, additional or different requirements 
and rulings on complaints or disputes. - (a) Upon petition 
by a CATV system, an applicant, permittee, or licensee of 
a television broadcast, translator or microwave relay sta- 
tion, or by any other interested person, the Commission 
may waive any provision of the rules relating to the distri- 
bution of television broadcast signals by CATV systems, 
impose additional or different requirements, or! issue a 
ruling on a complaint or disputed question. 


(b) The petition may be submitted informally, by letter, 
put shall be accompanied by an affidavit of service on any 
CATV system, station licensee, permittee, applicant or 
other interested person who may be directly affected if the 
relief requested in the petition should be granted. 

| 


A-6 


(c)(1) The petition shall state the relief requested and 
may contain alternative requests. It shall state fully and 
precisely all pertinent facts and considerations relied upon 
to demonstrate the need for the relief requested and to sup- 
port a determination that a grant of such relief would serve 
thei public interest. Factual allegations shall be supported 
by affidavit of a person or persons with actual knowledge 
of the facts, and exhibits shall be verified by the person 
who prepares them. 
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of the Communications Act; approval of the ee request to carry 
the signals is appealed under Section ies Since these two 
cases arise from the same Commission action and involve the same 
issues, they were consolidated by this Court by Order of May 4, 
1967. 

It is felt that the following counterstatement will assist 
the Court in its consideration of the case. 
]/ The United States of America is a party only to Case No. 


20,915, the Section 402(a) appeal from the Commission's grant of 
the waiver request. 


sc 
COUNTERSTATEMENT OF THE CASE 


1. Background. 


On April 23, 1965, the Commission released a Notice of 
Inquiry and Notice of Proposed Rule Making in Docket No. 15,971, 
IL 1F5(EA(e- os 453, proposing to assert jurisdiction lover all CATV 
ee Among the questions presented for vosaTate rulemaking 
was the effect upon independent UHF stations of the entry of CATV 
into the major markets, 1 F.C.C. 2d at 468. The Commission stated 
that it needed further information on the pronanie impact of CATV 


in the larger population centers before reaching a decision on 


what terms or conditions might appropriately be applied to CATV's 


in the public interest, 1 F.C.C. 2d at 470-471. In paragraph 50 
of the Notice, 1 F.C.C. 2d at 471-472, the Commission specifically 
invited comments on whether it should adopt a rule prohibiting the 
extension of the signal of any television station beyond its 

grade B contour into any community with four or more commercial 


channel assigments and three or more stations in operation without 
| 
| 


a showing that there is no threat to the development of independent 


UHF service in the community. No definition of what was to be 


meant by a “community” was set out. 


2/ On the same date, the Commission released the|First Report 
and Order in Docket Nos. 14,895 and 15,233, 38 F.C.C. 683, in 
which it asserted jurisdiction over CATV systems utilizing 
microwave radio, and promulgated rules concerning] the required 
carriage of local television stations and the nonduplication 
of their programs. | 


On March 8, 1966, after receipt of voluminous comments, 
the Commission released its Second Report and Order, 2 F.C.C. 2d 
725, in which it adopted new rules. The efficacy of a distant 
signal rule such as that proposed in paragraph 50 of the Notice 
and the standards which should be utilized therein were the 
subject of a great number of diverse coated The Commission 
realized that any reasonable solution would necessarily involve 
a compromise between conflicting proposals. Thus, after comment- 
ing on CATV's contribution to the public interest in the smaller 
markets, the Commission stated that "even in the major market, 
where there may be no dearth of service . . ., CATV may, we 
recognize, increase viewing opportunities, either by bringing 
in programming not otherwise available or, what is more likely, 
bringing in programming locally available but at times different 
from those presented by the local stations,” 2 F.C.C. 2d at 781. 
However, the Commission expressed its concern that “this contri- 
bution (and related ones such as better reception, etc.) should 
3/ For example, the National Community Television Association 
asserted that a rule like the paragraph 50 proposal was unnecessary; 
the Association of Maximum Service Telecasters urged that a showing 
be made anytime a CATV system wanted to extend a television signal 
beyond its grade B contour; and the American Broadcasting Company 
supported a rule requiring a showing where a distant signal was 


to be brought into a community which was within the grade A contour 
of three or more commercial stations. 
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| 
not be made at the expense of healthy maintenance of UHF operations,” 
| 
2 F.C.C. 2d at 781. Having recognized that a question existed to 


— 
which there was _no_ universally applicable answer, the Commission 


— —— 


= 
decided to determine the issue of CATV's Smee ont UHF stations on 


Section 74.1107 of the Commission's we, was promulgated 
Re 


to effectuate this policy of Saal the south of CATV in the 
major markets in order to protect -UHE HE Neel Subsection (a) 
| 


of the rule prohibits the carriage on any CATV system operating 


a case-by-case basis. 
~onensenes 


within the grade A contour of any television station in the 100 


top television markets of signals from a television station that 


does not place a grade B signal over the CATV SOUT, unless 
the system shows in a hearing that such extension of service 
would be consistent with the public interest. =f In formulating 
such a rule, the Commission needed to choose an appropriate 
criterion for measuring the area within which importation of 
distant signals raises public interest questions. Although 
many other standards were urged upon the Commission, the grade A 
service area was chosen because it "encompasses the essential 
area upon which new UHF broadcast operations in the market would 
be based," 2 F.C.C. 2d at 783, fn. 63. Such a standard was 
also employed because it has "the advantage of definiteness 

W/ Section 21.712(k) of the Commission’ s Rules prohibits > 


microwave service to any CATV system whose OEGROS ES would 3 > 
be inconsistent with Section 74.1107. 


and easier administration.” That the grade A contour was not to be 
sacrosanct was shown by the Commission's statement that "(ijn the 
unusual circumstance where the requirement may be inappropriate, 
waiver can be sought." 2 F.C.C. 2d at 783, fn. 63. 

In response to petitions for reconsideration, the Commis- 
sion affirmed its decision to use the grade A contour standard, 
stating that "[n]o standard suggested. . - would precisely fit 
all situations we are seeking to reach, to the exclusion of all 
others,” and that “the grade A contour may encompass some localities 
where, because of particular circumstances, an evidentiary hearing 


appears unnecessary.” 6 F.C.C. 2d 309, 319. Waivers which had 
S/ 


already been granted were cited as examples. 


2. This Proceeding 


Several petitions for waiver of the hearing requirement 
of Section 74.1107 were filed by CATV systems in the Syracuse 
market (which is ranked 35th by the American Research Bureau). 


The three petitions which are directly related to this appeal 
“D 
oD 
City stations into Oswego, New York; Auburn Cabfevision Corporation, 


to import three New York City stations into Auburn, New York; and 
Suereenenenerns ceemescnenmeenene ne ae —— a 
General Electric Cablevision Corporation, to import three New York 
ee al —_ ~- oe pags me em 
—_— 
5/ Additionally, the Commission stated: "The use of the grade A 
contour, coupled with the procedures for waiver, insures that all 
proposed distant-signal CATV operations in the area of apparent 
reasonable concern are brought before us for consideration and 
such action as may be warranted in the public interest in the 
particular circumstances.” id. 


| 
City stations and one Canadian station into Auburn. i These three 


| 
petitioners offered various justifications to support their requests 
for waiver of the hearing requirement. In addition,! there were 


companion applications filed by Eastern Microwave Incorporated 
i Aiea eR 


nn 
and New York-Penn Microwave Corporation for construction permits 
— nes cornet tn NO LG LC A ee 


to enable them to provide the distant signals via BOSE OMEVS to the 


above CATV systems. Oppositions were filed by the licensees of 


Channels 5 and 9, and the permittee of Channel 43, all in Syracuse. 


The city of Syracuse has three V. ions, WSYR-TV, 
| 


Channel 3; WHEN-TV, Channel 5; and the appellant's station, 

6/ 

WNYS-TV, Channel 9. WGNY-TV is an educational UHF station on 
- ee A A A CT 


Channel 24 and a construction permit has been granted for opera- 
tion on Channel 43. Neither Oswego nor Auburn has been assigned 
a television channel. The Syracuse standard metropolitan statis- 


tical area contains 563,781 persons. The Syracuse television 


market has a total net weekly circulation of 426,200 television 
7/ 

homes. Oswego's population is 22,155 and Auburn's $5,249. 

TT | 

6/ There is no regular licensee operating on Channel 9. On 

April 12,1962, the Commission authorized an interim;company of 9 

out of 10 applicants for regular authority to render interim 

service until an applicant for regular service is selected. 

Public Notice, April 12, 1962, No. 18,636. Appellant is the 

interim operator (now consisting of the eight remaining applicants) . 

7/ The net weekly circulation represents the number of television 

homes in the Syracuse market which watch the average Syracuse 

station at least once during a week's time. The number of tele- 

vision homes in the market is a larger figure. Conversely, the 

number of television homes in Auburn and Oswego is considerably 

less than the population figures. 
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In a Memorandum Opinion and Order released February 24, 
1967 (R. 60-68), the Commission granted the applications and 
waiver requests listed above. At the same time it denied similar 
requests by systems in East Syracuse, Camillus, Solvay and Van 
Buren, New York, and set them for evidentiary hearing. The 
Commission found that these systems were "in the very heart of 
the_area upon which the new UHF stations must rely heaviiy—for 
economic support,” and that without additional information the 


Commission could not say that the effect of CATV operations in 


those communities would be minimal. In contrast to this, however, 


the Commission stated, in allowing a waiver of Section 74.1107 to 


the Auburn and Oswego systems (R. 62): 


But Auburn and Oswego are separate and_dij 
communities; m miles from 
Syracuse, outside its Urbanized Area. fis. 
also outside the Standard Metropolitan Statistical 
Area of Syracuse and é 

York €ity_television_ stations are alresty i 
viewed 'on existing cable facilities: age of 
New York City independent programming on the pro- 
posed Auburn systems will have little additional 
effect upon UHF devetopment-in-Syracuse. Since 
Unicable'’s system is in the relatively small 
community [of Oswego] on the fringe of the 
Syracuse market, its carriage of New York City 
independents and educational signals in order to 
provide diversified programming to Oswego viewers 
will have slight, if any, impact upon UHF develop- 
ment in the market. Under these circumstances, 
carriage of the New York City signals in Oswego 
will hdve little impact upon the development of 
UHF television in Syracuse, and will offer Oswego 
viewers more diversified programming. 8/ 


8/ In light of this determination, the Commission also found 
that a grant of the Eastern Microwave and New York-Penn 
Microwave applications would be in the public interest. (R. 62). 


Under the terms of this decision and the Commission's Rules, 
the CATV systems will be permitted to carry those distant signals 
listed in their waiver requests within the boundaries of Auburn 
and Oswego. Any geographical expansion of the systems or addition 
of new distant signals must first be approved by the Commission 
pursuant to Section 74.1107 of the Rules. Section 74.1103 protects 
the Syracuse stations by requiring carriage of those stations on 
the CATV systems and nonduplication of their programs, if requested 


by the stations. As a matter of record, the three CATV systems 


ear ear ot 
| 


involved here plan to carry all of the Syracuse stations. / 
Appellant filed an appeal from the above action on March 


| 
16, 1967, and a petition for review thereof on April 14, 1967. A 


motion for consolidation of these cases was granted!by Order filed 


on May 4, 1967. Appellant requested a stay pendente lite of the 
Commission's action which this Court denied by Order filed April 
14, 1967. | 
SUMMARY OF ARGUMENT 
I 

Section 74.1107 of the Commission's Rules was promulgated 

to cope with the possible impact which the rapidly ronan CATV 
industry might have on UHF development in the major markets. The 

rule provides that Commission permission must be given before a 
distant signal can be imported into one of the top 100 television 


markets. In the majority of cases, it was anticipated that 
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permission would be granted only after an evidentiary hearing had 
been held. But ‘the Commission recognized that the grade A contour, 
which delineates the boundary of the market for purposes of the 
rules, would not be universally applicable, and therefore that 
there would be situations where the question of UHF impact could 
be resolved without an evidentiary hearing. The possibility of 
waiving the rule was thus specifically mentioned at the time of 
its adoption. 

The three CATV systems in this case requested waivers of 
the evidentiary hearing requirement. Their petitions attempted 
to show how their situations were not the type envisioned by the 
Commission when it promulgated the rule. The Commission took 
into consideration the policy behind the rule (including past 
waiver grants) , and the various pleadings before it, and decided 
that a grant of the waiver requests was warranted. Stressing 
inter alia, the geographical location of Auburn and Oswego vis-a- 
vis Syracuse, \the Commission concluded that the UHF impact question 

See 
could be decided without an evidentiary hearing because neither 
— 
community is in the essential market of a Syracuse UHF station. \ 


Concurrently, other waiver requests involving systems closer 


to Svracuse were denied and the applications set for hearing. 


— 
\ aoe argues that a hearing is necessary under the 


rules but has failed to show that such a hearing would develop 


= ii = 


evidence adverse to a grant of the CATV systems’ requests for 


—— | " i 
approval. \ In similar cases the Commission has waived the hearing 
—— 


requirement, and its action doing so here has not been shown to be 


at odds with the objectives of its CATV regulations] or otherwise 
| 


unreasonable. 


It 1 
| 
Pursuant to the same considerations which prompted the 


grant of the CATV waiver requests, the Commission granted applica- 


tions for microwave construction permits to enable the distant 


signals to be carried to the CATV systems. The Commission found 


these grants to be consistent with public convenience and necessity 


for the same reasons as the CATV waiver requests. The interests 
L ™; 


of local stations are protected through the requirement that the 4 


systems carry the programs of the local stations and avoid dupli- 


cating their programs on other channels. | This being so and in 


the absence of any concrete allegations of injury, there is no 
| 
merit to the assertion that the Commission's action] undermines 


its allocations policies and the objectives of Section 307 (b) 
| 


of the Communications Act. 


Nor was an evidentiary hearing required by statute or 
| 


case law because of the possibility that the authorizations 


might have an adverse economic impact on broadcast stations. 


It is well settled that the mere assertion of economic injury 
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is not enough to warrant a hearing on the question. Some likelihood 
of adverse consequences to the public must be demonstrated. Here 
the Commission considered the likely effects of its action and 

found no reason to conclude that the results would be harmful. 


Appellant has not shown this judgment to be unreasonable. 


ARGUMENT 


The Commission's CATV rules became effective as to both 


microwave and non-microwave systems in the Spring of 1966. One 


of the objectives of the regulatory program was to prevent the 
indiscriminate, uncontrolled expansion of such systems in the 
large markets where there existed considerable potential for 
the development of UHF television. A chief attraction of such 
systems in the larger markets lies in their ability to bring in 
the signals of distant stations, thereby providing a broader 
program choice to subscribers. As a consequence, however, the 
demand for additional local stations may be lessened and the 
audience base, on which their survival would depend, seriously 
contracted. The Commission's rule 74.1107 is designed to guard 
against such an outcome. Thus, by requiring that the approval 
of the agency must be obtained before these signals can be 
brought in, the Commission is in a position to prevent the 
creation of conditions that would be inimicable to the healthy 


development of broadcasting. 
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Currently some seventy-four requests to approve the 


i 
importation of distant signals into the top 100 markets have been 
| 


processed and 127 are presently pending. Seventeen such cases 


I 
have been designated for hearing, each involving 8 separate market 


and including as participants systems seeking approval in that 
market and other interested parties wishing to be heard with 
| 


respect thereto. 


In virtually every case, waivers of the hearing require- 
| 
ment are submitted by the systems as provided by| the rules and 


in accordance with procedures outlined in the Report and Order 


adopting the CATV regulations. See e.g., 47 CFR|1.3; 74.1109; 


2 F.C.C. 2d at 783; 6 F.C.C. 2d at 319. A preliminary screening 


thus takes place to determine whether or not facts exist which 
would make a hearing unnecessary. As a consequence of this 


| 
procedure, unnecessary delay in the establishment of some 


systems is avoided and the scope of the inquiry as well as the 


number of participants is kept within more manageable bounds. 
This is what occurred here. All of the applications 
for systems within the grade A contour of the Syracuse stations 


were examined concurrently. The Auburn and Oswego systems were 


re — +n rs 


deemed to present no threat _to the establishment and_maintenance 
of television broadcasting in the Syracuse area and approval was 


| 
given. As to the other four systems, located cldser to or within 


Sastre 

the Syracuse urbanized area, no such determination could be made, 
and a hearing was ordered in which all interested parties, includ- 
ing appellant, will be heard. 

We will’ show that the Commission's action is fully con- 
sistent with the regulatory scheme established by the rules and 
that issuance of approval to the Auburn and Oswego systems was 
entirely reasonable under the circumstances of this case. 


I. THE COMMISSION'S DECISION TO WAIVE THE EVIDENTIARY 
HEARING REQUIREMENT OF SECTION 74.1107(a) WAS 
CONSISTENT WITH ITS POLICY, BASED ON AN ADEQUATE 
RECORD. AND SUFFICIENTLY EXPLAINED. 

A. | The Regulatory Scheme Established By the 
Commission Plainly Contemplated Waiver Of 
The Hearing Provision Of Section 74.1107 
In Appropriate Cases and Waivers Have Been 
Granted In Cases Similar To This One. 


Granted In Cases simiiar 10 is 
The Commission promulgated Section 74.1107 out of a 
concern with the impact that a burgeoning CATV industry might 
have on UHF television station development in the major markets. 
Because it was not armed with all of the facts, the Commission 


————— ee 


did not predetermine that CATV would have an adverse impact on 


eS slssse sistas epee 
UHF, but rather _it decided to consider on a case-by-case basis 


whether the importation of a distant signal into a major market 


ee oe 


via CATV would be in the public interest. Thus, Section 74.1107 (a) 
a 

provides that a CATV system desiring to extend a television 
station’s signal beyond its grade B contour into a major market 


must first obtain the Commission's permission. Since some method 
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| 
for measuring the physical extent of a market was necessary, the 
Commission settled on the grade A contour of any Station in the 
market as a fairly accurate measure, and one which would provide 
for definiteness and ease of administration, 2 F.C.C. 2d at 783, 
fn. 63. It was anticipated that in the usual case permission 


to import distant signals would be granted only afiter an 
—$—$—$—$<—<—$——$————————————————— 
evidentiary hearing had been held. However, the Commission 


recognized that the grade A contour standard would not be 


universally applicable, and that for this and other reasons 
there would be instances in which the question of DHE impact 
could be resolved without an evidentiary hearing. “Thus, the 
possibility of waiving the rule was expressly mentioned at the 
time of its adoption, 2 F.C.C. 2d at 783, fn. 63, 786. 


The Commission's thinking on the use of the grade A 


contour standard as a definition for the essential UHF market 
was shown even more clearly in the Reconsideration| of the Second 


Report and Order, 6 F.C.C. 2d 309, 318-319: 
The Grade A Contour. - We also adhere to our deter- 
mination that the predicted grade A contour is, for 
purposes of the rule, an appropriate criterion for 
measuring the area within which the importation of 
distant signals raises public-interest questions. 

It does not include the much larger areas falling 
within the grade B contour, as requested by some 

of the petitioners for reconsideration. Nor is it 
limited to the immediate environs of the principal 
community, as sought by others. But the grade A 


contour generally carves out the essential ‘area 


upon which UHF operations in the market would 


usually be based. We recognize that the grade A 


contour may encompass some localities where. because 
of the particular circumstances, an evidentiar 
hearing appears unnecessary. We have already granted 
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waivers of the hearing requirement in some such 


instances. 12/ No standard suggested to us would 


precisely fit all the situetions_we are seeki fe) 
reach, to-the-excTusion of all-others. The use of 

the grade A contour, coupled with the procedures 

for waiver, insures that all proposed distant-signal 
CATV operations in the area of apparent reasonable 
concern are brought before us for consideration and 
such action as may be warranted in the public interest 
in the particular circumstances. (Emphasis added.) 


I2/ See, e.g., Martin County Cable Co., Inc., 4 

F.C.C. 2d 348; Coldwater Cablevision, Inc., 4 F.C.C. 

2a 351: Chenor Communications, Inc., 4u F.C.C. 2d 354. 

Two of the cases cited are squarely in point here. Thus, 
in Martin County Cable Co., Inc., a waiver of Section 74.1107 (a) 
was granted to CATV systems in two small communities located 37 
miles from the city of West Palm Beach and outside the heavily 
populated Palm Beach area. And, in Coldwater Cablevision, Inc., 
a waiver was granted to a CATV system in a community 59 miles 
from Lansing, Michigan. It was observed that because of the 


—$___ £S 
community’s small size and its location outside the immediate 


Se 


Lansing area, the impact on UHF stations in Lansing would be 
pee ee 

These same -cansiderations were regarded as controlling 
here. Auburn and_Oswega are located, respectively, 25 -ané-SS 
miles from Syracuse;—both are separate-and-distinct communities 


from Syracuse and are outside the u“banized area; and both are in 


ee 
9/ More current examples of waivers include Tennessee Cablevision, 
Inc., FCC 67-541, released May 5, 1967; and Cable Television of 
Hartsville, FCC 67-542, released May 8, 1967. 
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different counties than Syracuse. The Commission articulated 


SS _—— | 
these factors in its decision and, in addition, noted the 


advantage of diversified programming which the systems would 
provide, the relatively small size of the communities involved, 
and the lack of significant ties between Syracuse’ and these 


communities. Based on these facts, the Commission concluded 
that the impect-on-UHF-which would be caused by the importetion x 
of the signals in question into Auburn and Oswego would be } 


insignificant if it existed at all, and that a hearing on the“ 
SSS 10/ | 

question was unnecessary. 

| 


In contrast, the Commission declined to waive the rule 


and ordered a hearing on similar requests involving systems 
| 


closer to Syracuse. Located in the heart of the Syracuse 
See nT SES 


——|— = 


television market, they were considered by the Commission to 


involve communities and audiences on which future | UHF stations 


in Syracuse would have to depend in order to succeed. Thus, 
sate An : anata 


the Commission was unable to find on the present record that 


the “fragmentation” of this audience which would result from 


the importation of a number of new and distant signals would 
not be adverse to the development of UHF broadcasting. 


—————————————————— | 
10/ Appellant's contention that the Commission ignored the 
CATV systems' implied expansion plans (Br. 20, 22) itself 

overlooks the fact that distant signal service in /any new 

community or geographical area cannot be instituted without 
Commission permission. See Sections 74.1107(a) and (d) of 
the Commission's Rules. 
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waivers of the hearing requirement in some such 
instances. 12/ No_standard suggested to us would 
precisely fit all the situstians we are seeking to 
reach, to the-excIusion of allothers. The use of 

the grade A contour, coupled with the procedures 

for waiver, insures that all proposed distant-signal 
CATV operations in the area of apparent reasonable 
concern are brought before us for consideration and 
such action as may be warranted in the public interest 
in the particular circumstances. (Emphasis added.) 


eo —————— 
12/7 See, e-g., Martin County Cable Co., Inc., 4 

F.C.C. 2d 348; Coldwater Cablevision Ine., 4 F.C.C. 
2d 351: Chenor Communications, Inc., 4 F.C.C. 2d 354. 


Loi Ee eee ? 


Two of the cases cited are squarely in point here. Thus, 


in Martin County Cable Co., Inc., a waiver of Section 74.1107 (a) 


_———_$_$—$—$—$_—$——— 


was granted to CATV systems in two small communities located 37 
miles from the city of West Palm Beach and outside the heavily 
populated Palm Beach area. And, in Coldwater Cablevision, Inc., 
a waiver was granted to a CATV system in a community 59 miles 


from Lansing, Michigan. It was observed that because of the 
ee antennae 
community’s small size and its location outside the immediate 


teen 


Lansing area, the impact on UHF stations 
9/ 


in Lansing would be 


insignificant. 

These same-considerations were regarded as controlling 
here. Auburn-and_Oswego are located, respectively, 25 -ané-S> 
miles from Syracuse;—both are separate-and-distinct communities 
from Syracuse and are outside the u~banized area; and both are in 
37 More current examples of waivers include Tennessee Cablevision, 


Inc., FCC 67-541, released May 5, 1967; and Cable Television of 
Hartsville, FCC 67-542, released May 8, 1967. 


= 17 6 


different counties than Syracuse. The Commission articulated 
Sa oP ee ec | 
these factors in its decision and, in addition, noted the 


advantage of diversified programming which the systems would 


| 
provide, the relatively small size of the communities involved, 


and the lack of significant ties between Syracuse and these 


communities. Based on these facts, the Commission] concluded 


that the impect-on-UHF-—which would be caused by the importetion 


of the signals in question into Auburn and Oswego would—be 


/ 


insignificant if it existed at all, and that a hearing on the” 


ne 10/ 


question was unnecessary. 


In contrast, the Commission declined to waive the rule 
and ordered a hearing on similar requests involving systems 


| 
closer to Syracuse. Located in the heart of the Syracuse 
a 


television market, they were considered by the Commission to 
involve communities and audiences on which future UHF stations 
in Syracuse would have to depend in order to succeed. Thus, 


the Commission was unable to find on the present record that 


the "fragmentation" of this audience which would result from 

the importation of a number of new and distant signals would 
| 

not be adverse to the development of UHF broadcasting. 


10/ Appellant's contention that the Commission ignored the 
CATV systems" implied expansion plans (Br. 20, 22) |itself 
overlooks the fact that distant signal service in any new 
community or geographical area cannot be instituted without 
Commission permission. See Sections 74.1107(a) and (d) of 
the Commission's Rules. | 
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B. Appellants Have Failed To Show That the Reasons 


Given For Waiving The Rule In This Case Were 
Erroneous Or Insubstantial. 


Appellant asserts that the record before the Commission 


is insufficient to support the grant of the waiver requests con- 


tending that the reasons given by the applicants for dispensing 
with a hearing were not substantial. However, waiver of the 
rule is clearly discretionary, and where as here the facts on 
which the Commission relied are not seriously challenged and 


there is no showing of significant countervailing considerations, 


its decision should not be set aside. 


Auburn Cablevision, one of the two petitioners for Auburn, 


alleged in its petition (R. 7-14) that-off-the-air reception of 


some Syracuse stations—is—-not_good in Auburn; that_carriage of 
= 0G tn Auwbur’ ct carriage 

these stations_would improve their reception; that this would 

be economically feasible if importation of distant signals is 


permitted; that the Syracuse stations receive no advertising 


from both_a geographic and realistic viewpoint; and that the 


Syracuse stations do not program for Auburn. It further stated 
that carriage of the Syracuse UHF stations could only serve to 
enhance those stations’ position in Auburn. This was all 
attested to in the affidavit of SxS J. Keesee, Secretary- 


Treasurer of Auburn Cablevision. 


1l/ The other Auburn petitioner, General Electric Cablevision, 
(cont. ) 
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| 
Unicable, the Oswego petitioner, showed (RK. 1-4) that 
Ogwego_is 35 miles from—Synacuse; that Oswego is completely 
cewSeraendts —— 
separate from Syracuse; that Oswego is on the fringe of the 
Syracuse stations' grade A service areas; that because of the 
terrain off-the-air reception of the Syracuse stations—is 
——————— | 


generally poor, especially the UHF station; that the CATV 
——------- SS 


system presently carries the Syracuse stations and this aids 


the UHF situation; and that EOPPIOSS of distant signals is 


needed to make the system economically viable. This petition 


was supported by the affidavit of Richard Conde, President of 


Unicable. | 


Appellant argues that the requests were not sufficiently 
detailed to support a waiver of the hearing requitement. Signi- 
ficantly, however, its opposition to the waiver RequestSa 
29-32, 37-40) did not Wispute those matters to which the 
CORRACESOR assigned weight in its opinion. More Importantly, 


menener its PReSens nor those of the other object ing parties 


set forth factual allegations sufficient if true to establish 


a likelihood that the CATV system would have any significant 
| 


adverse impact on television broadcasting in Syracuse. For the 
most part their oppositions simply urged that the letter of the 


rule be rigidly adhered to. | 


ll/ (contd.) did not file such a detailed document. However, 
the two companies have franchises for the same area and therefore 
the same considerations are equally applicable. If Auburn 
Cablevision is entitled to a waiver, it would be SSESREOES to 
deny General Electric's request. 
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Appellant's assertion that the objectors had no duty to 


henner eee 


make any showing because the petitioners were the ones seeking a 


waiver of a rule is without merit (Br. 25). The Commission 


expressly provided for waivers of the hearing requirement, and 
several such requests had been granted. It could not therefore 
be assumed thati the Commission would deny the requests before it 


in this case. By a to come forward with BUSES ¢ as to 


the harmful effect aE a grant--if indeed it it possessed any ans 


~ 


evidence--appellant clearly ran the risk that the waivers would 


. be granted. See Springfield Television Broadcasting Corporation 
v. Federal Communications Commission, 117 U.S. App. D.C. 214, 
328 F.2d 186 (1964). 


II. THERE WERE SUFFICIENT PUBLIC INTEREST CONSIDERATIONS 
TO SUPPORT A GRANT OF THE MICROWAVE APPLICATIONS. 


rN nN 


Appellant attacks the Commission's grant of the micro- 
wave applications on virtually the same grounds as the CATV 


waivers, i.e., erroneous rationale and inadequate record (Br. 32- 
12/ 
35). This argument is fallacious for the reasons previously 


set out in our brief. The oposed mi ave service is part 


and parcel of the CATV proposals. | The same considerations apply 


ae q LL 


and the relevant facts are identical. 
————————————————— 

12/ As noted previously, the United States of America is not a 
party in Case No. 20,843, the appeal from the grant of the 
microwave applications. 


= aL = 


Appellant places great reliance on Carter Mountain Trans- 
mission Corporation v. Federal Communications Commission, 116 U.S. 
App. D.C. 93, 321 F.2d 359 (1963), cert. denied 375 U.S. 951, assert- 
ing that the Commission ignored the effect of a grant on its alloca- 
tion policies and on Section 307(b) of the Act. Plainly, however, 
there is no inconsistency between the holding of that case and the 
Commission’s action here. 

In Carter Mountain this Court affirmed the Commission's 
power, based in part on Section 307(b), to deny a microwave 


application because the service it proposed to render would have 


had an adverse effect on a local television station. Since that 


time the Commission has consistently taken into account the 

consequences of a grant of such applications on lo¢al broadcast 
service, both by way of rule making and in case to case determi- 
nations. | 


those involved in this appeal to carry the programs of stations 
located in the area and to avoid duplicating those programs on 
the system's other channels. These very conditions were described 
by this Court in Carter Mountain as constituting "a legitimate 
measure of protection for the local station and the public 
interest," 116 U.S. App. D.C. at 98, 321 F.2d at 364. And 


appellant as well as other present and future stations in 


= 2 = 


Syracuse will be entitled to this protection. 

Likewise, Section 74.1107 expresses the Commission's 
intention to examine the effect of importation of distant 
signals in individual situations. And this it has done here, 
concluding for reasons discussed already that no harm to the 


Commission's allocation objectives would result from a grant. 


Appellant's assertion that no positive ic_i t 


finding has been made must also be rejected. In the Second 
SSS ee re ee 


Report and Order the Commission listed the_important contri- 


butions which CATV can make in a major market, but stated 


that these contributions should not be made at the expense of 


UHF operations, 2 F.C.C. 2d at 781. Where, as here, no detri- 


= 
rer = o 
ame 


ee 
ment to UHF is found, only the positive aspects of CATV remain. 
= en 


———— ee — 


Thus the Commission mentioned diversity of programming, improved 


picture quality and possible benefits to local UHF stations 
because of the requirement that their programs be carried on 
the systems (R. 62). While these findings were made in con- 
nection with the systems’ requests for approval, they are 
equally applicable to the granting of the microwave authori- 
zations because it is only through the construction of these 
systems that the described benefits can be realized. 
Appellant's complaint that the Commission "failed to 


analyze the character of the signals . . .- or [the] present 


= Ay = 


diversification of programming" (Br. 35) is similarly without 
merit. The stations whose signals would be carried were specified 
in the original proposals and no allegation was ever made by 
appellant or any other objecting party that they were contrary to 
the public interest or that they would not significantly increase 
a subscriber's choice of programs. Indeed it is clear that these 


signals, one that of a Canadian station and the others those of 
| 


New York City independents (i.e., unaffiliated with one of the 


national networks), would greatly diversify television pro- 
| 


gramming in the communities involved. 


Appellant's fin r. 36-38) is that Section 


309(d) of the Communications. Act, 47 U.S. i Eee 


hearing before a_ grant could. be made..in.this.case. | | Appellant 
ee cane ene - 


contends that the CATV rules establish a presumption of public 


harm and, EERE being the case, the mere assertion of an "informed 


judgment" by a broadcaster that the importation of distant signals 


will have an adverse impact is SEE EECLSNS to make a “oemins 


> —~ 


mandatory. 


It is well-settled, however, that the mere assertion 
| 


of competitive injury is Or enough to WOE an a 
hearing under Section 309 (4). Jackson F. Lee v. Federal Com- 
munications Commission, __ U.S. App. D.C. __, 374 F.2d 259 


(1967); KGMO Radio-Television, Inc. v. Federal Communications 
| 


Commission, 119 U.S. App. D.C. 256, 336 F.2d 920 (1964) . Here 


ete 
the Commission considered the likely impact that cRemeverons enlae 
have on the potential for UHF television in the area. It found 
that the distance between Syracuse and the Auburn and Oswego 
systems in addition to other factors made it unlikely that the 
systems would have a detrimental effect. Since no significant 
countervailing considerations were offered by the objecting parties 
this is a judgment which the Commission could reasonably reach. 
And, accordingly, its decision not to consolidate these appli- 
cations into the Syracuse hearing was an entirely reasonable 
exercise of discretion. 
CONCLUSION 

The Commission's CATV rules and decisions implementing 
the rules make clear that a waiver of the hearing requirement will 
be granted to CATV systems seeking to import distant signals 
where it appears that no threat is posed to the establishment and 
maintenance of UHF broadcasting in the area. Appellant has failed 
to show that the judgment reached in this case was unreasonable. 
The Commission's order should therefore be affirmed. 
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BRIEF FOR INTERVENORS 
GENERAL ELECTRIC CABLEVISION CORPORATION 
and EASTERN MICROWAVE, INCORPORATED 


COUNTERSTATEMENT OF THE CASE 


In line with the Court's admonition to the intervenors to avoid 
needless duplication, General Electric Cablevision Corporation ("Gen- 
eral Electric") and Eastern Microwave, Incorporated ("Eastern") adopt 


the Commission's Counterstatement of the Case. 


SUMMARY OF ARGUMENT 


1. Although the public interest showing warranting the carriage 
of "distant" signals in a top-100 market is normally to be adduced "in 
an evidentiary hearing" (Rule 74.1107(a)), the rule does not state that 
the requisite showing is to be made in that fashion and that fashion only. 
Furthermore, in connection with its CATV regulations, the Commission 
reserved to itself the right to "waive any provision of the rules relating 
to the distribution of television broadcast signals by CATV systems" 
(Rule 74.1107(b), cf. Rule 1.3). 


Since neither the Communications Act nor the Commission's rules 
render a hearing mandatory in connection with non-exclusive microwave 
grants and waivers of its "distant" signal prohibitions, Channel 9 was 
not entitled to an evidentiary hearing as a matter of right. The basic 


and determinative facts were not controverted. To hold a hearing for 


the mere sake of holding one would have been pointless. The challenged 


Memorandum Opinion and Order states adequate grounds for the action 
taken. (R. 60-68). Since the action here complained of was not arbitrary 
or capricious, this Court will not substitute its judgment for the agency 


to whom these administrative matters have been entrusted. 


2. The Commission's grant of Eastern's microwave application 
was fully supported by the record and was not inconsistent with Sections 
214 and 307(b) of the Communications Act as amended. The CATV waiv- 
ers and microwave grants presented identical issues. The pendency of 
a Commission rule-making proceeding on the matter of "leap frogging” 


3 


(Docket No. 15971) did not preclude a grant, as here, of Eastern's ap- 


plication "subject to any rule which may hereafter be promulgated" in 
that proceeding. (R. 247). | 


ARGUMENT 


Despite appellant's contrary urgings (Br. pp. 9-39), intervenors 
respectfully submit that the Commission's grants and waivers to which 
Channel 9 objects (R. 60-68), arrived at on the basis of sworn pleadings 
rather than on the basis of an evidentiary hearing, contravene neither 


the Communications Act nor the Commission's Rules. : 


I. 


Channel 9 Was Not Entitled toan 
Evidentiary Hearing As a Matter of Right 
As Channel 9 points out, Section 74.1107(a) of the Commission's 

rules relating to the distribution of television signals by CATV systems 
prohibits such systems (other than those with "grandfather" rights) 
from bringing into the top 100 markets the signals of "distant" stations 
"except upon a showing approved by the Commission that such extension 
would be consistent with the public interest, and specifically the estab- 


lishment and healthy maintenance of television broadcast service in the 


area" (Rule 74.1107(a)). The rule goes on to provide that "Commission 
approval of a request to extend the signal in the foregoing circumstances 
will be granted where the Commission, after consideration of the request 
and all related materials in a full evidentiary hearing, determines that 
the requisite showing has been made" (Rule 74.1107(a)). 


Although it would appear from the provisions of Rule 74.1107 (a) 
just quoted that the requisite showing is normally to be adduced "ina 
full evidentiary hearing", the rule does not state that the requisite show- 
ing is to be made in that fashion and that fashion only. | 


Certainly if no objections were interposed to the request (see 
Rule 74.1107(b)), and if the Commission was satisfied that the exten- 
sion would serve the public interest, there would be no point in hold- 
ing an "evidentiary hearing" for the mere sake of holding a hearing. 
What is more, the very next numbered rule after the one making pro- 
vision for an evidentiary hearing explicitly states that "upon petition 


by a CATV system . . . or other interested person, the Commission 


may waive any provision of the rules relating to the distribution of 
television broadcast signals by CATV systems . . .", and do so on the 
basis of the pleadings, oral argument, or such written submissions as 
the Commission deems appropriate (Rule 74.1109(f)). 


The Commission's practice of prescribing by rule a general 
procedure and of concurrently providing for a waiver thereof to take 
care of exceptional situations is not uncommon. For example, Section 
1.597 of the Commission's rules, applicable to transfer and assign- 
ment cases where the proposed assignor or transferor has not oper- 
ated the station in question for three successive years, provides that 
an application to assign or transfer said station to a new group shall 
be designated for hearing, in the absence of a "factual showing, sup- 
ported by affidavits of a person or persons with personal knowledge 
thereof, which establishes that . . . Commission consent to the pro- 
posed assignment or transfer of control will serve the public inter - 
est, convenience and necessity” (Rule 1.597(a)). And in recently pro- 
posing a rule to proscribe the ownership of more than two VHF sta- 
tions in the top fifty television markets, the Commission stated it 
would designate for hearing during the pendency of that proceeding 
any requested acquisitions in contravention of the proposed rule, 
"absent a compelling affirmative showing" that the requested grant 
would serve the ‘public interest. See Meredith Broadcasting Company 
v. Federal Communications Commission, 124US.App.D.C. ___» 
365 F.2d 912 (1966). Similarly, Rule 73.613(a) requires the main 
studio of 2 television station to be located in the "principal commu- 
nity to be served." Rule 73.613(b) then goes on to provide that 


"where an adequate showing is made that there is good cause for locat- 
ing a main studio outside the principal city to be served and that to do 

So would not be inconsistent with the operation of the station in the pub- 
lic interest, the Commission will permit the use of a main studio other 
than that specified in paragraph (a) of this section.” 


In addition to explicit waiver provisions in specific areas where 
the Commission has not deemed it feasible to set forth in detail the 
multifarious factual situations where a waiver would be ‘warranted, the 
Commission has also reserved to itself, by an overall provision in its 
rules, the right to suspend, amend, or waive any particular rule or re- 
quirement in a given situation, as follows (Rule 1.3): | 


"The provisions of this chapter may be suspended, 
revoked, amended, or waived for good cause shown, 
in whole or in part, at any time by the Commission, 
subject to the provisions of the Administrative Pro- 
cedure Act and the provisions of this chapter! Any 
provision of the rules may be waived by the Commis - 
Sion on its own motion or on petition if good cause 
therefor is shown." 1 | 


The Commission may implement the basic statute under which it 
functions, "either by general rule or by individual decisions." Federal 
Communications Commission v. American Broadcasting Co., 347 US. 
284, 289-290 (1954). The choice between proceeding by general rule, 
by individual ad hoc litigation, or by a combination of the two, as the 
Supreme Court has made abundantly clear, "lies primarily in the in- 


formed discretion of the administrative agency." Securities and Ex- 
change Commission v. Chenery Corp., 332 US. 194, 203) (1947). "Not 


In thus providing for a waiver of its various regulations, by both specific 
and general waiver provisions, the Commission is following a pattern evident 
in the Communications Act itself. There Congress has conferred on the Com- 
mission not only general authority to adopt rules and regulations in the execu- 
tion of its statutory powers (e.g., 47 U.S.C. Sec. 154(i) and 47 U.S.C. Sec. 
303(r)), but also special authority to adopt rules and regulations to carry out 


the provisions of particular sections of the Act (e.g., 47 U.S.C.| Sec. 315(c) 
and 47 U.S.C, Sec. 317(e)}. 


every principle essential to the effective administration of a statute can 
or should be cast immediately into the mold of a general rule. Some 
principles must await their own development, while others must be ad- 
justed to meet particular, unforeseeable situations. In performing its 
‘mportant functions in these respects, therefore, an administrative agen- 
cy must be equipped to act either by general rule or by individual order. 
To insist upon one form of action to the exclusion of the other is to exalt 
form over necessity.” Ibid., at p. 202. As the Court there went on to 
state (at pp. 202-203): 
"|. problems may arise in a case which the adminis - 

trative agency could not reasonably foresee ... Or 

the agency may not have had insufficient experience 

with a particular problem to warrant rigidifying its 

tentative judgment into a hard and fast rule. Or the 

problem may be so specialized and varying in nature 

as to be impossible to capture in the boundaries of a 

general rule. Iv those situations, the agency must 

retain power to deat with the problems on a case-to- 

case basis if the administrative process is to be effec- 

tive. There is thus a very definite place for the case- 

to-case evolution of statutory standards." 

Here, the Commission laid down, as a general rule (Rule 1.1107(a)), 
an express prohibition against "distant" signals being brought into the 
top 100 markets except upon a showing that such extension would be con- 
sistent with the public interest. The Commission went on to prescribe, 
as a norm, that the requisite showing would be adduced "in a full eviden- 
tiary hearing." Realizing, however, that it was moving into a new field 
where it must deal with varying and specialized problems, the Commis - 
sion retained the right to waive the aforesaid requirement and resolve a 

iven case on an ad hoc basis. Rule 1.1109(a) and (e). Such action was 


Squarely in line with that sanctioned by the Supreme Court in National 
Broadcasting Co. v. United States, 319 US. 190, 225 (1943). There in 

sustaining the Commission's chain broadcasting regulations, the Court 
noted (p. 225): 


"The problems with which the Commission attempted 
to deal could not be solved and for all time by vigid 
rules -of-thumb. The Commission therefore) did not 
bind itself inflexibly to the licensing policies in the 
Regulations. In each case that comes before it the 
Commission must still exercise an ultimate judg- 
ment whether the grant of a license will serve the 
public interest, convenience, or necessity." 1 


Although the Communications Act in a few specialized circum - 
stances confers upon affected persons a right to a hearing,” there are 
numerous situations which may be decided by the Commission on the 
basis of duly promulgated rules® and written pleadings * or comments” 


— without a hearing and without even oral argument. 6 | 


In deciding here to make microwave grants without an evidentiary 
hearing, where there was no dearth of frequencies giving rise to an 


» There the regulations were categorical, with no explicit waiver provision 
(e.g., Rule 73.131): "No license shall be granted [to a station having certain 
contractual relationships with a network]."' | 
| 

For example, hearings are mandatory in connection with certain changes 
in frequencies and hours of operation (47 U.S.C. Sec. 303(f); cf. 47 U.S.C. Sec. 
316); in certain Ashbacker situations (where each application jis timely filed 
and complies with pertinent Commission rules}; and in situations where dis- 
puted public interest matters are raised in connection with applications to 
which 47 U.S.C. Sec. 308 applies (see 47 U.S.C Sec. 309(a) and (e}). 


S See United States v. Storer Broadcasting Co., 351 U.S. 192, 206 (1956), 
where the Court stated that the Commission is not required to|"waste time on 
applications that do not state a valid basis for a hearing", e.g., adequate grounds 
for waiving the Commission's multiple ownership rules. | 


4 
See Morgan v. United States, 298 U.S. 468, 481 (1936). 


2 The Administrative Procedure Act, for example, explicitly provides that 
an administrative agency (except where its basic statute otherwise orders) may 
promulgate rules on the basis of written submissions, "with or without oppor- 
tunity to present the same oraliy in any manner." (5 U.S.C. Sec. 1003). 

c See Federal Communications Commission v. WJR, The Goodwill Station, 
327 U.S. 265, 274-276 (1949). 


Ashbacker problem; and to permit certain specified "distant" signals 
to be carried on CATV systems in Auburn and Oswego on the basis of 
written pleadings, the Commission ignored no express hearing require- 
ments laid down in the Communications Act. Only in the event it can 
be demonstrated that the challenged actions were “arbitrary and capri- 
cious" should they be set aside. Coastal Bend Television Co. v. Fed- 
eral Communications Commission, 98 US. App. D.C. 251, 255, 234 
F.2d 686 (1956); United States v. Storer Broadcasting Co., 351US. 

192 (1956). To reach such a conclusion would require this Court to 
substitute its judgment for the administrative agency to which those 
matters were duly entrusted by Congress. 


In evaluating the importance of the various factors affecting the 
public interest, the Commission, of course, clearly operates within 
the area of its own expertise. Its decision, if not capricious or arbi- 
trary, cannot be disturbed by the courts. Péellas Broadcasting Co. 
y. Federal Communications Commission, 97 US. App. D.C. 236, 238, 
230 F.2d 204, 206 (1956), ce7t. denied, 350 US. 1007; Kam Ng v. 
Pilliod, 279 F.2d 207 (7th Cir. 1960). If there was a rational founda- 
tion for the Commission's findings and conclusions, the judicial func- 
tion is exhausted and the Commission's order must be sustained. 
Mississippi Valley Barge Line Co. v. United States, 292 US. 282, 286- 
287 (1934). 


As the Commission pointed out, Auburn was neither a part of the 
Syracuse SMSA nor a part of the Syracuse urbanizedarea. Nor is Os- 
wego a part of the Syracuse urbanized area. To neither city has the 
Commission allocated a television channel of its own which could be 
affected by the actions here complained of. None of the unoccupied 


television channels allocated to the Syracuse area would serve Auburn 


or Oswego with a strong signal, and hence are not dependent on the 


audience which those communities would provide. 


And in dispensing with an evidentiary hearing, the Commission's 


action cannot be categorized as arbitrary. Ina number of analogous 
Situations (e.g., Santa Fe and Albuquerque, American Television Relay, 
Inc., 9 RR 2d 800 (1967); Jasper and Birmingham, Ultra-View, Inc., 
FCC 67-621 (May 31, 1967)) the Commission has made microwave 
grants with which to provide distant signals to “outlying communities" 
which do not in truth constitute a part of a top-100 market. 


II. | 


| 

The Commission's Grant of the Eastern and New York- 

Penn Microwave Applications Was Fully Supported by the 

Record and Was Not Inconsistent with Sections 214 and 

307(b) of the Communications Act of 1934, As Amended. 

The CATV Waivers and Microwave Grants Present 

Identical Issues. The Pendency of a Commission Rule 

Making Does Not PrecludeaGrant Subject to Conditions. 

| 

Appellant argues that the microwave grants are defective since 
the Commission's Memorandum Opinion and Order failed to contain an 
"independent" finding of the public interest requirements therefor pur- 
suant to the language of Section 214(a) of the Communications Act of 
1934, as amended (Br. 33-34). Appellant's theory that such a separate 
finding is required is contrary to established Commission precedent and 
of this Court. The argument that Sections 309(c) and 214(a) of the Act 
require the Commission to make a public interest determination only 
on an ad hoc basis and only after an evidentiary hearing on all aspects 
of a proposal is inerror. In Logansport Broadcasting Corp., 93 US. 
App. D.C. 342, 210 F.2d 24 (1954), this Court specifically affirmed the 
general proposition that "the Commission [may] define in advance the 
conditions upon which license will issue", 93 US. App. D.C. 344, 210 
F.2d 26. And that the Commission may pre-determine that applications 


meeting certain specified criteria automatically comply with the Com- 
munications Act's public interest standards also finds support in United 
States v. Storer Broadcasting Co., 351 US. 192, 76 S.Ct 763 (1956), 
where the Supreme Court examined the other side of the coin: 
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"We do not believe Congress intended the Commission 

to waste time on applications that do not state a valid 

pasis for hearing.” 351 US. 205, 76S.Ct. 772. 
Clearly, the Commission may determine in advance that a demonstra- 
tion of certain specified facts or conditions will be required before a 
microwave proposal is deemed consistent with the public interest and 
therefore may be applied in individual cases So as to. grant a license 
where the requested showing has been made. This is a commonly em- 
ployed administrative agency procedure utilized in the interests of 
streamlining the administrative process. As appellant concedes (Br. 
6, fn. 11), the Commission's Rules and Regulations dealing with the 
grant of authorizations in the Point-to-Point Microwave Common Car- 
rier Service do not contain any specific detailed conditions dealing with 
the waiver requests involved herein. Section 21.712(k) of the Regula- 
tions (47 C.F.C. 21.712(k)) specifies only that microwave service to 


CATV systems "shall not be inconsistent with Sec. 74.1107 of this chap- 
ter.” Thus, the finding by the Commission on the basis of an adequate 


record that the waiver proposals for Oswego and Auburn were consist- 
ent with Section 74.1107 provides the basis for the Commission's public 
interest determination concerning the microwave applications. No Com- 
mission regulation or decision or decision of this Court requires a sepa- 
rate finding under Section 214(a) of the Act as to the microwave propos - 
als nor is any requirement as to the form of such finding specified. The 
Commission's Memorandum Opinion and Order of February 24, 1967, 
was in fact a specific finding that the present or future public conven - 


ience and necessity required a grant of the microwave permits. 


Contrary to appellant's argument (Br. 34) the microwave grants 
and the CATV waivers presented identical issues and the "character" 
and details of the microwave proposals were set forth in the Commis - 
sion’s Memorandum Opinion and Order, including the so-called "leap- 
frogging” nature thereof. The "effect" of the television signals for 
which waiver was requested and granted is identical, whether they are 
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received by "off-the-air" antennae means or via microwave relay, 


and such effect was thoroughly analyzed by the Commission. In any 
event, the possibility that the Commission may adopt in| the future 
regulations dealing further with the microwave transmission of 
television signals to CATV systems in Docket 15971 
Second Report on CATV Regulation, 6 Pike & Fischer R.R. 2d 1717 
(1966)), is not a ground for failing to take action on present micro- 
wave applications. The Commission has consistently held that the 
pendency of rule making proceedings with respect to such authoriza- 
tions does not warrant delay in disposing of an application for micro- 
wave facilities to serve a CATV system. Microwave authorizations 
are issued subject to any interim requirements and complaining sta- 
tions are left to the remedy of ad hoc proceedings. Northern Micro- 
wave Service, Inc., 4 Pike & Fischer R.R. 2d 333 (1965). The Eastern 
construction permit File No. 6325-C1-P-65 for Station KEM59 to serve 
the Oswego CATV system (R. 247) was specifically conditioned as fol- 
lows: "This authorization is . . . further subject to any rule which may 
hereafter be promulgated in Docket No. 15971", and, thus, appellant's 
arguments concerning so-called "leap-frogging" are irrelevant on this 


appeal. | 


Appellant's arguments concerning (a) "leap -frogging" and (b) 
Section 307(b) of the Act and (c) the "insufficiency" of the microwave 
applicants' showings concerning the public interest considerations were 
never raised before the Commission. Appellant failed to file a Petition 
to Deny the microwave applications in accordance with Section 21.27(c) 
of the Regulations. Appellant is thus precluded from raising these ques - 
tions initially in this appeal. Albertson v. Federal Communications 
Commission, 100 US. App. D.C. 103, 242 F.2d 200 (1957); O'Neill Broad- 
casting Co. v. United States, 100 U.S. App. D.C. 38, 241 F.2d 443 (1956). 
Appellant concedes this fatal deficiency when it states that it relied sole- 
ly before the Commission on its argument that intervenors had failed to 
sustain their burden and that it "assumed" that a hearing would be or- 
dered by the Commission. (Brief 24-25). : 
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Appellant's contention that the Commission's failure to consider 
the provisions of Section 307(b) of the Act is in error and its reliance 
on Carter Mountain Transmission Corporation v. Federal Communica- 
tions Commission, 116 US. App. D.C. 93, 321 F.2d 359 (1963), cert. 
denied. 375 US. 951, 84S. Ct. 442, 11 L. Ed. 2d 312, is totally mis - 
placed. Considerations going to Section 307(b) of the Act were dis - 
cussed in the Second Report, supra, which promulgated Section 74.1107 (a) 
of the Rules. Thus, in granting the requests for waivers of Section 
74.1107, the Commission considered the possibility of a conflict of in- 
tervenor’s proposals with Section 307(b) and determined that none ex- 
isted. Carter Mountain merely affirms the Commission's right and duty 
to "consider the use to which the microwave facilities and frequencies 
were to be put and to weigh that use as against other legally relevant 
factors including the effect on local stations." Id. at 363. An examina- 
tion of its Memorandum Opinion and Order indicates that the Commis - 
sion did exactly that in this case. Appellant's quarrel is with the Com - 
mission's finding and cannot be with any failure to apply the Carter 
Mountain mandate, and since the Commission's finding was based in 
part on its expertise, its conclusions should not be disturbed by this 
Court. RCA v. Federal Communications Commission. 99 US. App. D.C. 
163, 238 F.2d 24 (1950), cert. denied. 352 US. 1004. Unlike Carter 
Mountain appellant completely failed to set forth any specific allega- 


tions of injury to itself which might be caused by virtue of intervenors’ 


proposals and conceded its inability to do so in its Petition for Stay be- 
fore this Court. (Petition 8). 
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CONC LUSION 


For the foregoing reasons it is respectfully submitted that the 
Commission's actions which appellant-petitioner has here challenged 
should be affirmed. 
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1 
COUNTER STATEMENT OF THE CASE 


Appellant’s statement of the facts is incomplete, and it is 
respectfully submitted that the following statement of the 
material facts will be of assistance to the Court. 


This is an appeal filed pursuant to Section 402(b)(6) of 
the Communications Act of 1934, as amended, 47 U.S.C. 
402(b), from a Memorandum Opinion and Order of the 
Federal Communications Commission released February 24, 
1967 (R 60-68), which granted the application of New York- 
Penn Microwave Corporation (New York-Penn) for a new 
microwave station to provide the signals of three independ- 
ent New York City television stations to Auburn Cablevision 
Corporation’s (Auburn) proposed CATV system in Auburn, 
New York. There is also pending a Petition For Review 
filed pursuant to Section 402(a) of the Communications 
Act, and the Judicial Review Act of 1950, 28 U.S.C. 2341, 
et seq., which attacks the Commission’s action waiving the 
requirements of Section 74.1107 of its Rules to permit the 
carriage of the three New York City independent television 
stations to Auburn’s CATV system. The Petition For Review 
also challenges the Commission’s action in granting waiver 
of Section 74.1107 of its Rules to permit General Electric 
Cablevision Corporation, the proposed owner and operator 
of a CATV system in Auburn, New York, to carry the three 
independent New York City television stations as well as a 
Kingston, Ontario, Canada independent station. On May 4, 
1967 the Court granted a Motion for Consolidation of the 
appeal and the Petition For Review. 


On August 18, 1965, New York-Penn Microwave Corpora- 
tion, a microwave common carrier licensee of the Federal 
Communications Commission, filed an application to pro- 
vide the signals of three independent New York City televi- 
sion stations to Auburn’s proposed CATV system in Auburn, 
New York (R 468-559). That application was complete and 
contained all exhibits required by the Commission’s Rules. 

It specifically contained Exhibit No. 4(a) entitled ‘‘Public 
Interest Considerations” (R 522). On April 5, 1966, Auburn, 
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pursuant to Section 74.1109 of the Commission’s Rules, peti- 
tioned the Federal Communications Commission to waive the 
evidentiary hearing requirements of Section 74.1107 of its 
Rules to permit New York-Penn to deliver these signals to 
Auburn’s proposed CATV system (R 6-15). Section 74.1 107 
of the Commission’s Rules prohibits the carriage on any 
CATV system operating within the Grade A contour of any 
television stations in the top 100 television markets of sig- 
nals from a television station that does not place a Grade B 
signal over a CATV community, unless the system shows in 
a hearing that such extension of service would be consistent 
with the public interest, and specifically, with the healthy 
maintenance and development of television broadcast serv- 
ice in the area. Section 74.1109 of the Commission’s Rules 
specifically contemplates that the evidentiary hearing require- 
ment will not be necessary in all circumstances, and thus 
that section provides for waiver of Section 74.1107 of the 
Commission’s Rules. Auburn’s Petition had attached to it 
the affidavit of Floyd J. Keesee. Mr. Keesee’s affidavit 
stated that he was Secretary-Treasurer of Auburn Cablevi- 
sion Corporation, and was General Manager of WMBO AM 
and FM, Auburn, New York, and it stated that he was a 
Director of the Auburn Publishing Company, which pub- 
lishes the Auburn-Citizen Advertiser, a daily newspaper. His 
affidavit further stated that he had lived in Auburn since 
1953 and prior to that time he had lived there intermit- 
tently since 1932. His affidavit stated that his civic partici- 
pation involved: Director of the Auburn Rotary Club; 
Director of Cayuga County Chamber of Commerce; Director 
of Cayuga County Health Association; and a member of the 
Urban Renewal Committee for the City of Auburn. He 
stated that radio station WMBO AM was an ex officio mem- 
ber of every civic association and community service orga- 
nization within the Auburn area (R 11-14). Auburn’s peti- 
tion set forth numerous factual allegations why the public 
interest would be served if the evidentiary hearing require- 
ments of Section 74.1107 were to be waived. Thus, it was 
explained that the terrain in and around the Auburn area is 
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rolling and hilly. Auburn is adjacent to Lake Owasco and 
the city lies in a valley. Consequently, television reception 
varies considerably in Auburn. It was explained that 
Auburn’s proposed CATV system, which would carry 
all the Syracuse stations, would not only improve the recep- 
tion of the Syracuse VHF stations, the proposed CATV sys- 
tem would also provide needed circulation for the educa- 
tional and commercial UHF stations licensed to the Syracuse 
area. It was further pointed out that without carriage of 
the New York City independent television stations, a CATV 
system in Auburn would not be economically feasible. (R 
6-15) 

The Petition noted that the evidentiary hearing require- 
ments of Section 74.1107 were grounded upon the Com- 
mission’s concern about the impact of microwave service 
upon the local television service. Since there was no tele- 
vision allocation to Auburn, it was maintained that a CATV 
system in that city would not contribute directly or indirect- 
ly to the demise of an independent UHF station in Auburn. 
Similarly, it was explained that Auburn’s proposed CATV 
system would have no adverse effect upon UHF stations in 
Syracuse, for while Auburn lies within the predicted Grade 
A contour of the Syracuse stations, it was alleged, based 
upon the personal knowledge of Mr. Keesee, that the Syra- 
cuse stations do not program for Auburn. For example, it 
was claimed the Syracuse stations ignore Auburn in news 
and weather programs and do not report events in Auburn. 
The Syracuse stations, it was urged, do not solicit advertis- 
ing in Auburn nor do Auburn merchants advertise over 
Syracuse television stations. Thus, Auburn maintained that 
a CATV system in that city would not adversely affect any 
UHF stations in Syracuse. At worst, it would have no effect 
at all, and at best, if UHF stations in Syracuse have any 
chance to attract advertiser support in Auburn, this will 
occur because these stations have circulation in Auburn, 
which can only be achieved through Auburn’s CATV system 
in that city. Finally, Auburn alleged that the City of 
Auburn was located approximately 30 miles from Syracuse 
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and is economically and culturally separate and apart from 
Syracuse. Mr. Keesee’s affidavit also pointed out that the 
City of Auburn, in granting a franchise to Auburn, believed 
that microwave service would be forthcoming to the city 
and Mr. Keesee’s considered judgment was that the City of 
Auburn would not renew the franchise if the New York 
City independent stations were not carried on Auburn’s 
CATV system (R 6-15). 


Auburn’s Petition was opposed by Appellant (R 37-41), 
and by Channel 30, Syracuse, then an applicant and now 
the permittee of Channel 43, Syracuse, New York. (R 21- 
25) The Opposition contained no affidavit to support the 
allegations contained therein. Auburn’s Petition was also 
opposed by Meredith Syracuse Television Corporation. 
licensee of WHEN-TV, Channel 5, Syracuse New York. 
WHEN’s response consisted of a letter signed by its counsel 
which made factual allegations regarding the quality of tele- 
vision reception in Auburn. No affidavit of a competent 

vy person was submitted (R 26-27). In substance, the Opposi- 

tions urged that Auburn had not made a sufficient showing 
to warrant waiving the evidentiary hearing requirements of 
Section 74.1107. With particular reference to Appellant’s 
“Comments of Channel 9 Syracuse, Inc. on Petition For 
Waiver and Immediate Grant” that document disputed 
Auburn’s allegation that it believed the City of Auburn 
would not renew its franchise if the New York independent 
stations could not be carried on the CATV system (R 39). 
Appellant also challenged Auburn’s allegations regarding 
television reception in the City of Auburn and its allega- 
tions about UHF set circulation (R 39). Appellant did not 
challenge Auburn’s assertion that the Syracuse stations did 
not program for Auburn, and that these stations did not 
solicit advertising in the City of Auburn, and that Auburn 
merchants do not advertise over the facilities of Syracuse 
television stations. In this connection, Mr. Keesee had stated 
in his affidavit: 

“Auburn is approximately 30 miles from Syracuse, 

and although it is within the Grade A contour of 
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the Syracuse stations, I have personal knowledge 
that the Syracuse stations ignore Auburn in their 
news and weather programs. In addition, they do 
not program in such a way as to include coverage 
of major events of community interest in Auburn. 
For example, last Wednesday, March 23, 1966, the 
Auburn Chamber of Commerce sponsored a testi- 
monial dinner for Dr. Jerome H. Holland, attended 
by almost 800 persons. Dr. Holland, who is the 
President of Hampton Institute, Hampton, Virginia, 
and a native Auburnian, was a former All-American 
Football star at Cornell University, and a member 
of the Football Hall of Fame. I was publicity chair- 
man for this event and despite my personal tele- 
phone requests to the Syracuse television stations to 
cover this dinner, both from a news and sports point 
of view, no reporter from any Syracuse station cov- 
ered the event. It should be noted that the dinner, 
although apparently not considered newsworthy to 
the Syracuse stations, was significant enough to the 
Mutual Broadcasting System that it carried a three 
minute news report throughout its nationwide facil- 
ities. It was also covered by AP and UP. I have 
personal knowledge that the Syracuse stations do 
not solicit advertising in Auburn. I have personal 
knowledge that no Auburn merchants advertise on 
Syracuse stations because the cost is prohibitive. I 
do not believe there will be a change in this pattern 
in the foreseeable future.” (R 12-13) 


This was not disputed by Appellant. Appellant made no 
factual showing regarding what impact, if any, the carriage 
of the New York independent stations would have upon 
fractionalyzing its audience, or weakening its ability to pro- 
gram in the public interest. It submitted no affidavit of a 
competent person setting forth any basis to reasonably 
assume appellant would be injured by a grant of the waiver 
requested by Auburn. Furthermore, Appellant did not con- 
test Auburn’s allegations that the City of Auburn with a 
population of 35,249 had approximately 12 major industrial 
employers, employing about 15,000 persons. It did not 
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quarrel with Auburn’s statement that the City of Auburn is 
not a bedroom community of Syracuse, and out of a work- 
ing force of about 20,000, approximately 800, a negligible 
and diminishing number, are employed in Syracuse (R 13). 


Appellant filed no Petition To Deny New York-Penn’s 
application to provide microwave service to Auburn. Se- 
tion 21.27(c) of the Commission’s Rules specifically pro- 
vides that such a Petition could be filed. It would have 
been the proper vehicle to attack the sufficiency and ade- 
quacy of the application. In Appellant’s “Comments” with 
respect to Auburn’s Petition For Waiver, it made no attack 
on the sufficiency and adequacy of New York-Penn’s appli- 
cation. Finally, Appellant raised no “‘duopoly” allegations 
against Auburn, even though it had been fully disclosed in 
Mr. Keesee’s affidavit that he was General Manager of 
WMBO AM and FM and that he was a Director of the cor- 
poration that publishes the Auburn-Citizen Advertiser (R 11). 
Appellant raised no arguments against Auburn’s potential 
ability to originate programming or its potential to be a 
part of any pay television operation. General Electric Cable- 
vision Corporation had also sought permission from the 
Commission to operate a CATV system in Auburn to carry 
three New York City independent stations as well as one 
Kingston, Ontario, Canada station on its proposed CATV 
system in Auburn (R 48-50). 1 Appellant opposed its 
request. (R 51-55) 


Auburn’s Petition for Waiver was granted by the Commis- 
sion in Memorandum Opinion and Order released February 
24, 1967.2 Public Notice that the waiver was granted was 


1 Appellant claims (Brief, p. 7) that New York-Penn filed an appli- 
cation to provide service to General Electric’s proposed CATV system 
in Auburn, New York. New York-Penn did not file an application to 
serve General Electric. 


2 The waiver was granted by the Commission with Commissioners 
Cox and Lee dissenting. Commissioner Bartley dissented but urged 
that a waiver was not necessary, because he believed Section 74.1107 
to be invalid. 
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released on February 24, 1967. In the Commission’s Mem- 
orandum Opinion and Order, the Commission concluded: 


“ _ Auburn and Oswego are separate and distinct 
communities, located about 25 and 35 miles from 
Syracuse, outside its Urbanized Area. Auburn is 
also outside the Standard Metropolitan Statistical 
Area of Syracuse and in Cayuga County where New 
York City television stations are already being 
viewed on existing cable facilities. Carriage of New 
York City independent programming on the pro- 
posed Auburn systems will have little additional 

effect upon UHF development in Syracuse.”” (R 62) 
(Emphasis supplied) 

In the same Memorandum Opinion and Order, the Commis- 

sion disposed of other petitions for waiver of Section 

74.1107, granting one and denying others. Thus, it waived 

the evidentiary hearing requirement to permit New York 

City independent television stations to be delivered to a 

CATV system in Oswego, New York and denied waivers to 

deliver these signals to North Syracuse, East Syracuse, Camil- 

lus, West Van Buren and Solvay, New York. In each of 
these instances, the Commission concluded it appeared that 
microwave service would injure UHF stations in Syracuse 
because these CATV systems were “. . . in the very heart 

of the area upon which new UHF stations must rely heavily 

for economic support. . .” (R 62) 


Subsequently, the Commission in considering additional 
waivers in the Syracuse market (FCC 67-63) in a Memoran- 
dum Opinion and Order released February 14, 1967, granted 
waivers to serve certain communities in this market and 
denied other petitions for reasons similar to those set forth 
above. 


Appellant filed its Notice of Appeal on March 6, 1967, 
and its Petition For Review on April 14, 1967. Appellant 
filed a Petition For Stay Pending Appeal on March 24, 1967, 
which was denied by the Court on April 14, 1967. 
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SUMMARY OF ARGUMENT 


The Commission did not abuse its discretion in granting 
the waivers and application complained of. The Commis- 
sion’s decision is supported by the record. 


The substance of Appellant’s arguments against the Com- 
mission’s decision are raised for the first time in this Appeal, 
and Appellant is foreclosed from raising them now. Those 
arguments raised in a timely manner lack the factual speci- 
ficity required by Section 74.1109 of the Commission’s 
Rules. 


ARGUMENT 
I 


The Commission’s Regulatory Framework Regarding 
CATV Systems Specifically Provides for Waiver of the 
Evidentiary Hearing Requirements of Section 74.1107 


of the Commission’s Rules. Auburn Submitted Suffi- 
cient and Competent Information To Persuade the 
Commission To Waive Section 74.1107. 


The instant Appeal and Petition for Review are before 
the Court as a consequence of the Commission’s regulation 
of CATV systems, and more particularly the Commission’s 
regulations regarding carriage of certain television signals 
over CATV systems. The Commission, in granting New 
York-Penn’s application to provide three independent New 
York television stations to Auburn, and in granting Auburn’s 
Petition For Waiver, waived the hearing requirements of Sec- 
tion 74.1107(a) of the Commission’s Rules. That section of 
the Commission’s Rules precludes a CATV system operating 
within the Grade A contour of any television station in the 
top 100 markets from carrying the signals of any television 
station that cannot place a Grade B signal over the com- 
munity in which the CATV system is located, unless the 
CATV system established in an evidentiary hearing that car- 
riage of the ‘“‘distant” signals would be consistent with the 
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public interest, and specifically, with the healthy mainten- 
ance and development of television broadcast service in the 
area. However, the Commission recognized that the eviden- 
tiary hearing requirements should be waived where appro- 
priate and so it provided in Section 74.1109 of its Rules, 
that “. .. Upon petition by a CATV system . . . the Com- 
mission may waive any provision of the Rules relating to 
the distribution of television broadcast signals by CATV 
systems. . .” 


Pursuant to the provisions of Section 74.1109 of the Com- 
mission’s Rules, Auburn filed a Petition For Waiver of Sec- 
tion 74.1107 supported by an affidavit of Floyd J. Keesee, 
Secretary-Treasurer of Auburn. The Petition set forth sub- 
stantial reasons why the public interest would be served by 
a waiver. These reasons are set forth in detail in Auburn’s 
counterstatement of facts, see pp. 3-5, supra. Appellant com- 
plains (Brief 16) that Mr. Keesee’s statement conceming tel- 
evision reception in Auburn constitutes “‘vague statements”. 
Yet later in its Brief (Brief 21), Appellant states that Uni- 
cable’s Petition For Waiver was defective because it con- 
tained “‘. . . no affidavit from any person familiar with recep- 
tion in Oswego.” Thus, Appellant makes inconsistent argu- 
ments concerning this matter. Appellant can not have it 
both ways. Auburn’s Petition was opposed by Appellant 
(R 37-41), Channel 30 Syracuse, then an applicant and now 
the permittee of Channel 43, Syracuse, New York (R 21- 
25) and Meredith Syracuse Television Corporation, licensee 
of Channel 5, WHEN-TV, Syracuse, New York (R 26-27). 
None of the Oppositions contained an affidavit setting forth 
“|. . a detailed full showing . . . of any facts or considera- 
tions relied upon” as required by Section 74.1109(d) of the 
Commission’s Rules. In substance the Oppositions were con- 
tent to urge that Auburn had not made a sufficient showing 
to warrant waiving the evidentiary hearing requirements of 
Section 74.1107. 


Appellant recognizes that it elected to forego filing a 
timely Opposition with the Commission, setting forth in a 
competent manner what it believed to be the facts regard- 
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ing Auburn’s Petition For Waiver. Thus, it now attempts, 
at great length, to rely upon Channel 30’s Opposition to 
Auburn’s Petition For Waiver to establish that the Commis- 
sion ignored facts raised by Channel 30 (Brief 17-18). This 
boot strap reasoning must be summarily rejected because 
Channel 30’s Opposition contained no affidavit and the 
“facts” relied upon by Appellant are no more than legal 
arguments advanced by Channel 30’s counsel. Indeed, Chan- 
nel 30’s Opposition is signed by its counsel and no one else 
(R 24). Thus, Appellant’s attack upon Auburn’s Petition 
For Waiver (Brief 16-18) should be given no weight. 


II 


The Commission’s Decision Granting Auburn’s 
Petition For Waiver Did Not Constitute an 
Abuse of Its Discretion 


After considering Auburn’s Petition For Waiver and the 
Oppositions to the Petition, the Commission granted New 
York-Penn’s application, and granted Auburn’s Petition For 
Waiver in a Memorandum Opinion and Order released Feb- 
tuary 24, 1967 (R 60-68). In the Commission’s Memoran- 
dum Opinion and Order, the Commission concluded: 


“But Auburn and Oswego are separate and distinct 
communities, located about 25 and 35 miles from 
Syracuse, outside its Urbanized Area. Auburn is 
also outside the Standard Metropolitan Statistical 
Area of Syracuse and in Cayuga County where New 
York City television stations are already being 
viewed on existing cable facilities. Carriage of New 
York City independent programming on the proposed 
Auburn system will have little additional effect upon 
UHF development in Syracuse.” 


In the same Memorandum Opinion and Order, the Commis- 
sion disposed of other petitions for waiver of Section 74.- 
1107, granting one and denying others. Thus, it waived the 
evidentiary hearing requirements to permit New York City 
independent television stations to be delivered to a CATV 
system in Oswego, New York, and denied waivers to deliver 


1] 


these signals to North Syracuse, East Syracuse, Camillus, 
West Van Buren and Solvay, New York. In each of these 
instances, the Commission concluded it appeared that micro- 
wave service would injure UHF stations in Syracuse because 
these CATV systems were “. . . in the very heart of the 
area upon which new UHF stations must rely heavily for 
economic support . . .” 


The Commission exercised the discretion granted to it by 
the Congress in enacting the Communications Act and rea- 
sonably concluded that in some instances the public interest 
would be furthered by a waiver of Section 74.1107. It con- 
cluded in other instances that the public interest would not 
be served by a waiver. Appellant claims with no basis 
(Brief 11) that the Commission acted improperly in grant- 
ing some waivers and denying others. In this connection, it 
relies upon Channel 30’s “‘specific representations” (Brief 
26-27) concerning the “. . . degree of dependence [Channel 
30] will have on Auburn and Oswego. ..” It has been 
established at page 10, supra, that Channel 30 raised no com- 
petent factual allegations in its Opposition to Auburn’s Peti- 
tion For Waiver. Furthermore, there is ample Commission 
precedent to support the waiver attacked by Appellant. In 
Martin County Cable Co., Inc., 7 RR 2d 682 (1966), a 
waiver of Section 74.1107 was granted to a CATV system 
in two small communities which are 37 miles from the City 
of West Palm Beach and are outside the heavily populated 
Palm Beach area. In Coldwater Cablevision, Inc., 7 RR 2d 
691 (1966), a waiver was granted to a CATV system in a 
community 59 miles from Lansing, Michigan. It was 
observed that because of the community’s small size and 
its location outside the immediate Lansing area, the impact 
on UHF stations in Lansing would be insignificant. In the 
instant case similar considerations prevailed. Auburn is 
located approximately 30 miles from Syracuse; it is a sepa- 
rate community outside the urbanized area: and it is in a 
different county than Syracuse. In addition, Auburn’s Peti- 
tion For Waiver points out the Syracuse stations do not pro- 
gram for or solicit advertising from Auburn (R 9). The 
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Commission therefore concluded that the importation of 
New York City signals by microwave into Auburn would 
have little or no impact on UHF development in Syracuse. 


Appellant relies upon Community Telecasting Corpora- 
tion v. Federal Communications Commission, 115 U.S. App. 
D.C. 181, 317 F.2d 592 (1963), and Braniff Airways v. 
Civil Aeronautics Board, Case No. 20,160, decided April 12, 
1967, U.S. App. D.C. , F.2d (Brief 23, 
29) to stand for the proposition that the record in this pro- 
ceeding is insufficient to support the Commission’s resolu- 
tion of Auburn’s Petition For Waiver. These cases are readi- 
ly distinguishable. In Community the challenge was to the 
form of the Commission’s decision, in that it was urged an 
undue burden was placed upon the Court in its considera- 
tion of the respects in which the Commission treated excep- 
tions to the Examiner’s decision. In Braniff, a complex evi- 
dentiary hearing had taken place before the Civil Aeronau- 
tics Board with voluminous testimony and exhibits offered 
into evidence. The Court in reviewing the record held that 
the Board “plainly erred” in its analysis of the findings. 
These are not the facts before the Court in the instant 
Appeal. No evidentiary hearing was held and Appellant 
offered no facts to establish that the Commission’s decision 
is in error. In this connection, the Court in Braniff stated: 
“|. we must be chary of substituting our own evaluation 
for that of the Board, for in these circumstances the prob- 
lem of the Board is often ‘not so much one of resolving 
factual issues as of exercising its judgment’. Lake Central 
Airlines, Inc. v. CAB, 99 U.S. App. D.C. 226, 228, 239 
F.2d 46, 48 (1956); See Frontier Airlines, Inc. v. CAB, 104 
U.S. App. D.C. 78, 80, 259 F.2d 808, 810 (1958).” This 
is precisely the situation before the Court in the instant 
proceeding where the Commission as the expert body 
entrusted with regulatory responsibility by the Congress in 
connection with communications matters reached a well 
reasoned decision that certain waivers would have “little 
additional effect upon UHF development in Syracuse”. 
Without a showing far stronger than presented by Appellant, 
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this judgment should not be disturbed. For the “underlying 
facts’ certainly appear in the Commission’s decision. Sagi- 
naw Broadcasting Company v. Federal Communications 
Commission, 68 U.S. App. D.C. 282, 96 F.2d 554 (1938). 
As in RCA v. Federal Communications Commission. 99 U.S. 
App. DC. 163, 238 F.2d 24 (1950), Cert. denied 352 U.S. 
1004, the Commission: 


“. . . has acted in accordance with its own best judg- 
ment; that it has brought its experience to bear 
throughout; and that it has bolstered its conclusions 
with factual data, the great weight of which is con- 
sonant with the result.” 


See also Federal Communications Commission v. Sanders 
Brothers Radio Station, 309 U.S. 470, 476. 


Appellant urges (Brief 14) that the Commission erred in 
granting a waiver to General Electric Cablevision inasmuch 
as General Electric did not specifically request a waiver of 
Section 74.1107, and thus it is urged the entire Memoran- 
dum Opinion and Order must fall. It need be emphasized 


that Appellant has not been deprived of any procedural 
rights by this action of the Commission. As pointed out at 
page 4, supra, Appellant opposed Auburn’s Petition For 
Waiver. The Commission acted entirely reasonably and 
indeed fairly when on its own motion, it granted General 
Electric a waiver of Section 74.1107 and granted Auburn’s 
Petition For Waiver. For inasmuch as Auburn and Gen- 
eral Electric propose to operate CATV systems in the same 
city and since there was no comparative proceeding between 
the two pending before the Commission, there was no reason 
to grant Auburn a waiver and deny one to General Electric. 
The considerations raised by Auburn in favor of a waiver 
applied equally to General Electric, and appellant’s argu- 
ments against Auburn’s Petition for Waiver would also apply 
against granting a waiver to General Electric. For the Com- 
mission to have granted Auburn’s Petition For Waiver and 
to have not acted similarly in connection with General Elec- 
tric would in effect have meant that the Commission would 
be determining for the city of Auburn, who was to operate 
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a CATV system in that city. The Commission has no au- 
thority under existing law to make that determination. 


Finally, assuming arguendo that the Commission’s deci- 
sion to grant General Electric a waiver was improper, that 
action should have no effect upon the Commission’s deci- 
sion insofar as Auburn is concerned, for the Commission 
had before it Auburn’s Petition For Waiver and the various 
Oppositions to the Petition, and based upon these pleadings, 
Auburn’s waiver was granted. 


Il 


Appellant Elected in the Proceeding Before the Com- 
mission To Rely Upon Arguments That Auburn Had 
Not Met Its Burden of Establishing That Grant of Its 
Petition Would Serve the Public Interest. Appellant 
Now Attempts To Raise Before the Court Allegations 
Never Presented to the Commission. 


In large part, Appellant’s Brief attempts to raise before 


the Court allegations never presented to the Commission. It 
is axiomatic that an Appellant cannot raise for the first time 
before this Court arguments which the Commission never 
had an opportunity to pass upon. Albertson v. Federal 
Communications Commission, 100 U.S. App. D.C. 103, 

242 F.2d 200 (1957); Florida Gulfcoast Broadcasters, Inc. 

v, Federal Communications Commission, 122 U.S. App. 
D.C. 250, 352 F.2d 766 (1965); O’Neill Broadcasting Co. 

v. United States, 100 U.S. App. D.C. 38, 241 F.2d 443 
(1956). It is true that pursuant to Section 405 of the Com- 
munications Act, as amended, a Petition For Re-Hearing 
before the Commission is not a condition precedent to judi- 
cial review. However, that section of the Act specifically 
provides an exception where the appellant “. . . (2) relies 
on considerations of fact or law upon which the Commis- 
sion . . . has been afforded no opportunity to pass.” The 
substance of Appellant’s arguments are raised for the first 
time in this Appeal. Appellant is forced to concede this 
fatal defect in its argument (Brief 24-25). 
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Illustrative of Appellant’s efforts to raise new matters 
before the Court is its attempt to allege that the Commis- 
sion overlooked a “duopoly” question in granting Auburn’s 
Petition For Waiver (Brief 19). This is precisely the kind 
of allegation that Section 405 of the Communications Act 
contemplates should be passed upon by the Commission. 
Appellant had ample opportunity to explore this matter in 
its Opposition to Aubum’s Petition For Waiver. Mr. Kee- 
see’s affidavit, which was an attachment to the Petition For 
Waiver, plainly set forth his relationship with WMBO AM & 
FM, Auburn, New York, and to the Auburn Publishing Com- 
pany, which publishes the Auburn Citizen Advertiser, (R 11). 
However, Appellant saw fit to remain silent on this matter 
and at this late hour urges that a “duopoly” question should 
be the basis for reversing the Commission’s decision. Appel- 
lant’s reliance upon Citizen TV Protest Committee v Federal 
Communications Commission, 121 U.S. App. D.C. 50, 348 
F.2d 56 (1965), is misplaced. In that case timely pleadings 
had been filed with the Commission requesting a hearing on 
an application involving the assignment of license of the 
only television station in a city to a corporation owning a 
CATV system in that city. The Court concluded a hearing 
must be held to determine whether the assignment violated 
the multiple ownership rules of the Commission. Unlike in 
Citizens, Appellant’s arguments were not timely filed before 
the Commission. Auburn never had an opportunity to 
respond to the question of whether the multiple ownership 
rules should apply for its Petition For Waiver. Finally, the 
Commission has not evidenced any concern regarding cross 
ownership of standard broadcast stations and CATV systems. 
The Commission’s interest has been in the potential abuses 
from cross ownership of CATV systems and television sta- 
tions. Acquisition of CATV Systems By Television Broad- 
cast Licensees, 5 RR 2d 1714 (1965). 


Point 3 of Appellant’s Brief (Brief 32-35) exclusively con- 
cerns matters never raised before the Commission. Appel- 
lant’s entire argument is that the Commission erred in grant- 
ing New York-Penn’s application. Yet Appellant never filed 
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a Petition To Deny the application as provided for in Sec- 
tion 21.27(c) of the Commission’s Rules. 3 The Court’s 
decision in Albertson v. Federal Communications Commis- 
sion, supra, Florida Gulfcoast Broadcasters, Inc. v. Federal 
Communications Commission, supra, and O’Neill Broadcast- 
ing Co. v. United States, supra, clearly require these argu- 
ments should have been raised before the Commission and 
Appellant is foreclosed from urging them for the first time 
in this Appeal.* 


IV 


Appellant Has Raised No Substantial Factual 
Allegations To Warrant Reversing 
the Commission’s Decision 


Point 4 of Appellant’s Brief (Brief 36-38) urges that “the 
Commission was required by statute and judicial decision to 
consider in evidentiary hearing the economic impact on 
local television broadcasters resulting from the grants and 
waivers here on appeal.” As support for this position, 
Appellant principally relies upon Folkways Broadcasting 
Company, Inc. v. Federal Communications Commission, 
Case No. 19,971, U.S.App.D.C. , F.2d __ , decided 
January 5, 1967. This reliance is misplaced. For in Folk- 
ways, the Appellant had filed a petition to deny which 
alleged substantial facts in support of its position. The 
Court concluded that this petition raised sufficient facts to 
warrant an evidentiary hearing. However, Appellant has 
alleged no facts, either in its “Comments” in response to 


3 This section of the Commission’s Rules implements Section 309(d) 
of the Communications Act of 1934, as amended. 


4 It should be noted that Appellant is in error when it states that 
New York-Penn made no public interest showing whatsoever in con- 
nection with the filing of its application (Brief 34). Exhibit No. 4A 
to New York-Penn’s application was entitled “Public Interest Consid- 
erations” (R 522). It may be that Appellant believes the exhibit was 
insufficient. However, it should have urged this view in a timely filed 
petition to deny, and not for the first time in its Appeal. 
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Auburn’s Petition For Waiver or in its Brief to support a 
claim of economic injury. Instead, it relies upon the gener- 
al and inclusive commentary contained in the Commission’s 
Second Report and Order, (Brief 36-37). Unable to make 

a significant and specific showing of economic injury, Appel- 
lant relies upon portions of the Commission’s Second Report 
and Order to establish economic injury. It should be recog- 
nized that the Second Report and Order was the culmina- 
tion of an extensive rule-making proceeding and in that doc- 
ument the Commission expressed its conclusions concerning 
the general relationship between CATV systems and televi- 
sion stations throughout the entire United States. Certainly 
the loosely drawn conclusions in the Second Report and 
Order do not establish economic injury. The Court’s lan- 
guage in Folkways, supra, emphasizes the paucity of Appel- 
lant’s showing. The Court stated: 


“In order to serve the basic interests of the public, 
the Commission is entitled to insist upon more than 
conclusional allegations easily made and which, if 
accepted, entail unjustified delay and consumption 
of the Commission’s time and energy.” 


That admonition applies with equal force to Appellant’s 
brief. 


Appellant’s reliance upon Carter Mountain Transmission 
Corporation v. Federal Communications Commission, 116 
U.S. App. D.C. 93, 321 F.2d 359 (1963), cert. denied, 375 
US. 951, 84 S. Ct. 442, 11 L. Ed. 2d 312, is similarly mis- 
placed (Brief 33). For in that case a television station estab- 
lished to the Commission’s satisfaction “‘. . . that uncondi- 
tional grant of Appellant’s application would probably result 
in the demise of . . .” a television station. Appellant never 
made a showing in its “Comments” filed in response to 
Auburn’s Petition For Waiver to warrant a hearing on eco- 
nomic injury. Indeed, Appellant never even supplied an 
affidavit of a competent person alleging economic injury. 


5 In this connection, Appellant’s argument on this point in its Peti- 
tion For Stay is most revealing by its inadequacy. (Petition-Page 8): 
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Nor has Appellant alleged it will cease operation as a result 
of a grant of the Petition For Waiver. The Commission in 
a recent analogous proceeding has held that television sta- 
tions claiming economic injury against a CATV system must 
allege facts with particularity. Dubuque TV Cable, 9 RR 2d 
453 (1967). In this connection, it need be emphasized that 
Appellant is a VHF television station in the 35th largest 
television market in the United States. It is one of three 
commercial stations in the market and is an affiliate of the 
American Broadcasting Company. It has been on the air 
since 1962 and has consistently reported a substantial profit 
from its operation. Market data published by the Commis- 
sion for 1965 shows that the three Syracuse stations have 
total revenues of more than $7.2 million and income after 
expenses of nearly $2.3 million.© Thus, even assuming that 
the figures for Appellant’s station are substantially less than 
one-third, the total of its gross revenues would still be in 
excess of $1,000,000, and its annual profits would run into 
six figures. Finally, Auburn will be required by the Com- 


mission’s Rules to carry Appellant’s programs and to pro- 
vide Appellant with non-duplication protection. Conse- 
quently, Appellant will be carried on Auburn’s CATV sys- 
tem. Clearly then, there is no basis to reverse the Commis- 
sion’s decision on the grounds of economic injury to Appel- 
lant. 


“Petitioner is not able to predict exactly the impact distant signals 
will have on diversion of its audience and weakening of its ability to 
program in the public interest.” 


6 FCC Broadcast Revenues, Expenses and Income of the Television 
Broadcast Service (1965). 
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CONCLUSION 


The Commission correctly and properly granted New 
York-Penn’s application and Auburn’s Petition For Waiver. 
The Commission’s decision should therefore be affirmed. 
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SUMMARY OF ARGUMENT 


1. The normal requirement for an evidentiary hearing 
does not apply where there are no substantial and material 
facts in dispute. The Commission’s CATV rules expressly 
provide for waiver of the evidentiary hearing in such cir- 
cumstances. In the present case there is no dispute as to 
the substantial and material facts in issue. The Commis- 
sion has undertaken an intensive study of CATV opera- 
tions, and therein gained an expertise and general body 
of knowledge in this field. With due deference to the Com- 
mission’s expertise, waiver of the evidentiary hearing in 
the present proceeding was within the discretion of the 
Commission. 


2. The availability of CATV to the viewing public was 
found by the Commission to be in the public interest in 
the CATV study. Appellant here concedes that Unicable 
would not depend on the Syracuse market for advertisers 
or audience and that it is unable to predict Unicable’s im- 
pact on diversion of its audience. There was here no ques- 
tion raised as to the economic or engineering feasibility 
of Unicable’s proposed service. Similarly, there was no 
question but that the service was beneficial to the public 
interest, convenience and necessity of the Oswego waiver. 
The Commission, on the facts adduced in the present pro- 
ceeding, as well as on the general knowledge and policy 
established in the earlier study and rulemaking, correctly 
found that CATV in Oswego would have slight, if any, 
impact upon UHF development in the market. Its Opinion 
and Order should, accordingly, be affirmed. 


3. Appellant totally failed to raise any issue regarding 
economic injury before the Commission. He further failed 
to petition the Commission for rehearing or reconsideration 
of the order complained of. In these circumstances his 
appeal is without standing in this Court and should be 
dismissed. 


3 
ARGUMENT 


POINT I 


An evidentiary hearing was not required by the Act or the 
Commission rules in the circumstances of this case. 


Appellant contends that the Commission’s decision is 
arbitrary, capricious and an abuse of discretion in that the 
record is insufficient to support a finding that waiver of the 
evidentiary hearing will serve the public interest. The 
Appellant misconstrues the purpose of the evidentiary 
hearing, as well as the pertinent law and regulations. 


Section 309 of the Communications Act, as amended, 
specifies that an application may be granted without hear- 
ing unless ‘‘a substantial and material question of fact 
is presented’? or the Commission is otherwise unable to 
find that a grant would serve the public interest, con- 
venience or necessity (47 USCA 309(d)). Congress in- 
tended therein to vest in the Federal Communications 
Commission large discretion to avoid time consuming hear- 
ings, Southwestern Operating Co. v. Federal Communica- 
tions Commission, 1962, 351 F.2d 834), so as to afford the 
Commission the opportunity to dispose of those petitions 
which are of no real consequence (Hudson Valley Broad- 
casting Corp. v. Federal Communications Commission, 1963, 
320 F.2d 723). 


The rules adopted by the Commission with respect to 
the administration of CATV facilities (47 CFR § 74.1101, 
et seq) are analogous to that provided for the exercise of 
the Commission’s licensing powers and are wholly con- 
sonant with the congressional directive to ascertain the 
public interest with dispatch and expedition. These rules 
expressly provide for waiver of the evidentiary hearing 
requirement in the appropriate circumstances (§ 74.1109). 
That the waiver provisions were intended to apply pre- 
cisely to cases such as those at issue was made plain by 
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the Commission in its Reconsideration of the Second Re- 
port and Order: 


“* |. the grade A contour generally carves out the 
essential area upon which UHF operations in the 
market would usually be based. We recognize that the 
grade A contour may encompass some localities where, 
because of the particular circumstances, an evidentiary 
hearing appears unnecessary. We have already 
granted waiver of the hearing requirement in some 
such instances. No standard suggested to us would 
precisely fit all situations we are seeking to reach, to 
the exclusion of all others. The use of the grade A 
contour, coupled with the procedures for waiver, in- 
sures that all proposed distant-signal CATV opera- 
tions in the area of apparent reasonable concern are 
brought before us for consideration . . .’”* 


Appellant misconstrues the purpose of the evidentiary 
hearing and the regulatory process of the Commission. 
The purpose of the hearing is not to create an additional 
opportunity to delay operations of the CATV system so 
as to effect the economic strangulation of the operator. 
Nor is the regulatory process designed to provide a pro- 
tective haven for existing operators from any and all 
competition. The regulatory process is for the protection 
of the public interest, not the private. The evidentiary 
hearing is to resolve disputed questions of fact bearing 
on the public interest. It is clear that where there is no 
‘¢substantial and material question of fact’’ in dispute 
no evidentiary hearing is required. 


This, then, is the real issue of the case: is there such 
a substantial and material question of fact at issue in the 
proceeding. In its 39-page brief, Appellant has failed to 
establish any such factual dispute as relates to intervenor, 
Unieable. Indeed, as relates to Unicable’s service to 
Oswego, Appellant seeks to confuse the record by abuse of 


1 Reconsideration of the Second Report and Order 6, FCC 2d 309, 318-319, 
footnotes omitted. 
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statistics and seems himself confused by the Commission’s 
use of plain ordinary English. That a 22,000 community 
is ‘‘relatively small’’ in the context of the Syracuse Stand- 
ard Metropolitan Statistical Area hardly warrants an evi- 
dentiary hearing. As to Oswego’s situation on the fringe 
of Appellant’s grade A contour, this physical fact, while 
plain for all to see, is not relied on. Unicable concedes it 
is within the grade A contour for this proceeding. Again, 
whether ‘‘within’’ or ‘‘on the fringe’’ hardly warrants the 
time and expense of an evidentiary hearing. 


In evaluating the Commission Order, and the instant 
record, it is important to recognize the Commission was 
not operating in a vacuum. The Commission’s careful, 
scholarly appraisal of CATV operations and its ramifica- 
tion on UHF and VHF operations is well known. The 
Commission is, indeed, an expert in fact as well as in law 
in the technology and economies of this field, generally, as 
well as of the Syracuse market in particular.* 


It is further to be recognized that in the rulemaking 
proceeding, the availability of CATV service to the public 
was found to be in the public interest. Thus, contrary to 
general inference of the Appellant, its development and ex- 
pansion was not something which the Commission found 
required restraint or control, except in those circumstances 
wherein CATV might adversely affect the establishment 
and healthy maintenance of the UHF television broadcast 
service. 

2 Similarly, the question of whether Syracuse, with a population of 216,000 
or the Syracuse Standard Metropolitan Statistical Area with a population of 
563,000 is the proper measure of comparison does not require an evidentiary 
hearing. Nor would it seem appropriate to require a hearing to determine 


whether distances between cities are measured from city limit to city limit, 
or by the more conventional map-mileage measuring points. 

3 First Report on Microwave Relays, FCC ——; Second Report on 
CATV Regulations, Fcc ; Memorandum Opinion and Order (Recon- 
sideration of the Second Report and Order), —— FCC . 


4Secc, for example, the Commission’s memorandum Opinion and Order in 
this proceeding, page 2, wherein the Syracuse television market is analyzed. 
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Thus, it is passing strange that the real question at 
issue in the Commission’s regulation of CATV operations— 
the effect upon independent UHF stations of the entry of 
CATV into the major markets—is ignored by Appellant in 
his appeal. However, Appellant’s reasons are transparent. 
Appellant offered no showing before the Commission that 
the introduction of CATV service to Oswego would in- 
juriously affect the UHF service in Syracuse. Indeed, 
the Commission correctly found that such CATV service 
would have ‘‘slight if any, impact upon UHF development.”’ 


POINT II 


The Commission opinion is correct in law and in fact and 
should be upheld. 


In the Opinion and Order giving rise to the instant 
appeal, the Commission passed on several applications 
for waiver of the evidentiary hearing requirement for the 
rendition of CATV service in the Syracuse market area. 
The Commission found that all but three applicants pro- 
posed service in ‘‘the very heart’’ of the Syracuse market 
area. These were denied and set for hearing. Unicable, 
proposing service in Oswego, New York, was among the 
three successful applicants. The Commission Opinion on its 
face clearly demonstrates that the Commission has ap- 
proached the instant case with full appreciation for its 
importance to the UHF operators, the CATV operators 
and the viewing public. 


In the earlier rulemaking proceeding, the Commission 
found that CATV service was in the public interest, that 
it did not require the same type of regulatory control as 
was required for UHF and VHF broadcasting operations, 
and, that its operations did not require control except to the 
extent its expansion might prove injurious to the establish- 
ment and healthy maintenance of UHF broadcasting 
service. Intervenor, Unicable, with respect to service in 
Oswego, submitted to the Commission that the availability 
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of additional signals from New York City would fulfill a 
need of the viewing public of Oswego; that reception of 
Syracuse stations, without CATV, was poor because of 
the terrain; and, that the availability of CATV service 
in Oswego, a separate and distinct city from Syracuse, 
would not be injurious to UHF broadcasting service in 
Oswego. There is no dispute as to the engineering or 
economic feasibility of Unicable’s proposed service. Simi- 
larly, there is no dispute but that the availability of CATV 
service is in the public interest, convenience and necessity, 
insofar as the Oswego viewers are concerned. Finally, 
Intervenor Unicable’s system will carry Appellant’s 
signals, as well as those of the New York City stations. 


In the instant case, the Appellant concedes that inter- 
venor, Unicable, would ‘‘not depend on the Syracuse 
market for advertisers or audience.’’* Conversely, Apel- 
lant admits that it ‘‘is not able to predict exactly the 
impact distant signals will have on diversion of its audience 
and weakening of its ability to program in the public 
interest.’’® Indeed, Appellant has not even alleged pos- 
sible economic injury, prior to its appeal to this Court, 
insofar as Unicable’s proposed service to Oswego is 
concerned. 

The Commission’s evaluation of the applications in the 
present proceeding were not conducted in a vacuum. The 
accumulated expertise resulting from the study and the 
rulemaking, as well as the experience gained with respect 
to the Syracuse market, in particular from the various 
licensing proceedings which have come before it was 
available to the Commission in evaluating the public 
interest considerations presented by these applications. 


5 See copy of pleading by Channel 9 Syracuse before the Commission, attach- 
ment 1 to Intervenor Unieable’s Brief in Opposition to Stay in those 
proceedings. 


® See copy of pleading by Channel 9 Syracuse before the Commission, attach- 
ment 1 to Intervenor Unicable’s Brief in Opposition to Stay in those 
proceedings, 
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It is respectfully submitted and urged that the Com- 
mission has, in the facts and circumstances presented, cor- 
rectly determined wherein lies the public interest. As the 
expert body empowered by the Congress to preserve and 
protect the public in the field of communications, its find- 
ings should not be lightly set aside (Pinellas Broadcasting 
Company v. F.C.C., 230 F.2d 204, 206, 1956, cert. denied, 
350 U.S. 1007). 


POINT Ill 


Appellant has failed to exhaust his Administrative Remedy: 
accordingly, the Appeal should be denied. 


The principle that parties before expert regulatory com- 
missions must present all matters upon which they seck 
to rely before the Commissioner, or forego appeal rights 
relating thereto, needs no support. Orderly procedure de- 
mands it; the law allows no less (WLIL, Inc. v. F.C-C., 352 
F.2d 722, 726, CADC 1965, cert. denied, 3 
F.P.C. v. Colorado Interstate Gas Co., 1955, 348 U.S. 492, 


75 S.Ct. 467). In the present proceeding Appellant failed 
to raise the subject of economic injury at any time before 
the Commission and did not seek rehearing or reconsidera- 
tion of the Order complained of. 


In both the Valley Telecasting case? and the Spring- 
field case,* this court rejected efforts to obtain evidentiary 
hearings by raising allegations of injury for the first time 
in the post-grant pleadings. The Court in both proceedings 
aptly quoted the earlier language of the Court in the 
Colorado Radio case: 


“¢We cannot allow the appellant to sit back and hope 
that a decision will be in its favor, and then, when 
it isn’t, to parry with an offer of more evidence. No 


7 Valley Telecasting Co. v. Federal Communications Commission, 118 U.S. 
App. D.C. 410, 336 F. 2d 914, 1964. 


8 Springfield Television Broadcasting Corp. V. Federal Communications Com- 
mission, 117 U.S. App. D.C. 214, 328 F. 2d 186, 1964. 
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judging process in any branch of government could 
operate efficiently or accurately if such a procedure 
were allowed.”’® 


In the present proceeding Appellant has gone one step 
further: he has totally failed to seek rehearing or recon- 
sideration of the Commission’s Order. And, with respect 
to his allegations of economic injury, has totally failed to 
raise this issue with the Commission. As this Court noted 
in Valley Telecasting: 

«¢ |. Sound regulation has procedural as well as sub- 
stantive elements and ... ‘the public interest, con- 
venience and necessity’ comprehends both orderliness, 
expedition and finality in the adjudicating process are 
appropriate weights in the scale as reflecting public 
policy which has authentic claims of its own. -. - oo 


CONCLUSION 


Appellant’s contention that the Commission here has 
proceeded arbitrarily or capriciously is, of course, coun- 
selor’s argument. On the present record it cannot seri- 
ously be contended that the Commission has failed to 
evaluate and consider, carefully and fully, the public in- 
terest in terms of convenience of the availability of in- 
creased viewing selectivity in Oswego offered by Unicable’s 
CATV service. At the same time it is obvious the Com- 
mission has carefully weighed the impact of this service 
on the ‘‘establishment and healthy maintenance of UHF 
television broadcasting service’? in the Syracuse market. 
It is perfectly clear that the Commission found Appellant’s 
representations insufficient, if true, to render intervenors’ 
proposals contrary to the public interest, convenience and 
necessity, and thus, insufficient to require a hearing in the 
public interest. 


Colorado Radio Corp. v. Federal Communications Commission, 73 U.S. 
App. D.C, 225, 227, 118 F, 2d 24, 26, 1941. 


10 Valley Telecasting Co. v. F.C.C., op. cit., 336 F. 2d 914, 917. 
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As this Court held in substantially similar cireumstances 
in Valley Telecasting: 


‘¢ .. the rules and standards used by the Commission 
are well within the Congressional mandate. ... Con- 
gress has manifested unmistakably a purpose to ad- 
vance a policy of finality in administrative litigation. 
The Commission, as the instrumentality of that as well 
as of the other policies embodied in the Act, is au- 
thorized to proceed with due regard for all. This may 
on oceasion be a task of considerable difficulty, calling 
for discriminating judgment of the most exacting na- 
ture. But these are committed in the first instance to 
the Commission, and our function in reviewing them 
is understandably a limited one.’’ ™ 


It is respectfully submitted and urged that the Opinion 
and Order of the Commission should be affirmed. 


Respectfully submitted, 


by Witutram J. Kenney 


William J. Kenney 
Gapssy, Macutre & Hannan 
1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
Counsel for 
Unicable, Incorporated 


11 Valley Telecasting Co. v. F.C.C., op. cit., 336 F. 2d 919. 
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The General Counsel’s brief and the three briefs filed by five 
intervenors, in different forms, make much the same arguments./ 
Certain arguments advanced that are not common to all of the 
briefs will be treated upon in Part II of this brief. Arguments that are 
common to all of the opposition briefs will be examined in Part I. 

| 
PART I | 

The General Counsel and intervenors argue that (a) the Commis- 
sion has wide discretion in the CATV area and could properly grant 
the microwave applications and waivers without hearing and upon the 
record before it, (b) the burden was on Channel 9 and | other Syra- 
cuse television broadcasters to prove that an adverse economic impact 
would result from the grants and waivers, and (c) the Commission’s 
decision is consistent with Commission precedent. | 


(a) The Commission Lacked Discretionary Authority 
To Grant the Waivers and Applications Here 
on Appeal. 


Unicable and General Electric-Eastern, particularly, argue that 
the Commission has an obligation to avoid a hearing here because 
there are no substantial and material questions of fact arid the Com- 
mission is in a position to make an informed decision without hearing. 
Ironically, Unicable cites Southwestern Operating Co. v. FCC? as au- 
thority for this proposition. In that case this Court remanded to the 


1Intervenors General Electric Cablevision Corporation and Eastern Micro- 
wave, Incorporated “General Electric-Eastern” filed a joint brief. Intervenors 
Auburn Cablevision Corporation and New York - Penn Microwave Corporation 
“Auburn” filed a joint brief. Intervenor Unicable, Incorporated “Unicable” filed 
an individual brief. Three intervenors’ briefs were filed notwithstanding this 
Court’s order of April 14, 1967, that “duplication and reargument of matters 
presented will be avoided in the event separate intervenors’ briefs are required.” 


2122 US. App. D.C. 137, 351 F.2d 834 (1965). 
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Commission for further proceedings a grant for a second television 
station in Laredo, Texas, where there was an allocation in the Com- 
mission’s table of assignments for the second station and where an 
existing station petitioned to deny on a basis of economic injury. This 
Court stated:? 


“We have read the documentary record upon which 
ithe Commission acted. It seems to us to have all the 
unsatisfactory aspects of a lawsuit tried in segments and 

“by means of conflicting affidavits of principals and clash- 
ing assertions by counsel.” 


Such is the 'case here. Channel 9 does not contest the Commission’s 
discretion or its authority to make a determination at a point at 
which it is fully informed and at which a decision can be said to rest 
upon a reasonable foundation. But such is not the case here, and as- 
sertions that the Commission may act irresponsibly and in disregard 
of any meaningful determination where the public interest lies, do 
not resolve the issues in this appeal. 


Unicable also cites Hudson Valley Broadcasting Corp. v. Fcc# 
for the proposition that this case is removed from judicial scrutiny 
because the record is a sufficient basis upon which the Commission 
could exercise its discretion. But in Hudson Valley this Court, while 
recognizing the Commission’s inherent discretionary authority, re- 
manded for evidentiary hearing a Commission order that waived, 
without hearing, a Commission rule over the protests of a broad- 
caster, in spite of the fact that the Commission considered the rule it 
waived without hearing as relatively unimportant and the waiver 
would have resulted in implementation of service that the Commis- 
sion considered to be significant in the public interest. Here, the 
grants and waivers are contrary to the Commission’s stated presump- 


31d. at 837. 
4116 USS. App. D.C. 1, 320 F.2d 723 (1963) (Unicable Brief, p. 2). 
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tion that introduction of distant signals is inconsistent with the public 
: ae oe | 
interest and that a public interest determination can only be through 


the hearing process.° | 


General Electric-Eastern cites® instances where, (a) ajCommission 
tule prohibiting transfer or assignment of broadcast licenses for three 
years after grant, and (b) a Commission rule that television studios 
must be located in the principal community to be served, have been 
waived. Even superficial consideration of the analogy between waiv- 
ers of those two rules and the waivers here reveals that General Elec- 
tric-Eastern’s reliance is misplaced. In either of the two types of 
waivers cited by General Electric-Eastern, the existence of the facili- 
ties is in the public interest. In the former category, the question is 
who shall be allowed to operate the facilities, and in the latter, where 
the studios should be located. In this case the question is whether 
five distant signals should be introduced into the Syracuse market 
and what their effect would be. The very presence of the signals is 
the public interest question. In the Meredith case,’ cited by General 
Electric-Eastern, this Court held that the Commission had acted 
properly when it promulgated an interim policy that a VHF-TV ap- 
plication in any of the top 50 markets be set for hearing where the 
applicant had another VHF-TV station in another top 50 market. 
There the Court sanctioned an interim policy requiring evidentiary 
hearing for determination of public interest questions. Here the rule 
itself has been promulgated and that rule requires an evidentiary 
hearing. Neither Channel 9 nor the intervenors have challenged the 


Unicable’s gratuitous statement (Brief, p. 4) that “the regu atory process 
is for the protection of the public interest, not the private” is particularly well 
taken in view of the fact that Unicable seeks waiver of a hearing to determine the 
public interest largely on the basis of private equities, i.e., its own commercial 
interests. | 


Brief, pp. 4-5. 


"Meredith Broadcasting Co. v. FCC, U.S. App. D.C. __, 365 F.2d 912 
(1966). 
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Commission’s rule or the fact that the Commission may waive it. 
What is required in this case is an evidentiary hearing in which an 
factual and informed determination, rather than a speculative determi- 
nation, may be made where the public interest lies. 


Unicable (Brief, p. 5) and General Electric-Eastern (Brief, p. 5) 
also argue that the Commission is an expert in this area and its deci- 
sion is inviolable as a valid application of its own expertise in deter- 
mining the public interest.2 But the Commission itself admitted that 
it did not know what the effect of the waivers would be when it for- 
mulated the issues in the order designating for hearing other waiver 
requests in'the Syracuse market (JA 53). More important, in the 
Second Report and Order, the Commission stated that it hoped it 
would develop the expertise that Unicable now claims without proof 
that the Commission already has by analyzing the evidence developed 
in top 100 market hearings.” But not a single top 100 market hear- 
ing has been completed and the Commission, by its own admission, 
lacks the administrative expertise to make the determination that it 
has made outside of a hearing record where the facts can be devel- 
oped./? The General Counsel does not argue administrative exper- 
tise. In fact, there is none and the Commission’s decision, without 


8Unicable states (Brief, p. 5): 
“The Commission is, indeed, an expert in fact as well as in law in 
the technology and economics of this field, generally, as well as of 
the Syracuse market in particular.” 


Second Report and Order, 6 Pike and Fischer R.R.2d 1717, 1793; Con- 
clusion: 
“| the information obtained in the hearing process will provide 
_.. the basis for authorizing [CATV] . . - growth.” 


10rne General Counsel’s assertion (Brief, p. 13) that 74 major market 
waiver requests have been acted on and 17 hearings are pending is misleading 
because it implies that 56 waivers have been granted. There are currently 17 
market hearings pending in most of which several waiver requests will be simulta- 
neously considered. In the Syracuse market there are currently eight waiver re- 
quests set for hearing, five requests for consolidation into the existing hearing 
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hearing, is sheer speculation.‘* Nor is Channel 9 advocating a sub- 
stitution of this Court’s judgment for that of the Commission as 
alleged by General Electric-Eastern (Brief, p. 8). The Commission 
will be able to make a determination upon an adequate record; such 
a record is not present here. The question presented in this appeal is 
whether a hearing should have been held. The two cases cited by 
General Electric-Eastern, Kam Ng!” and Pinellas,!? are cases in which 
the Seventh Circuit and this Court refused to disturb administrative 
decisions where the agencies made determinations upon a full eviden- 
tiary hearing record. No hearing record is present here and they are 
not in point. 
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and one request for waiver of hearing. The combined population of communities 
within Channel 9’s Grade A contour where waiver requests are pending is in ex- 
cess of 200,000. In fact, the General Counsel and intervenors cite only six waivers 
as precedent. 


cp w. S. Butterfield Theatres, Inc. v. FCC, 99 U.S. App. De. 11, 76, 
237 F.2d 552, 557 (1956). 


12 Kam Ng v. Pilliod, 279 F.2d 207 (7th Cir. 1960). 


13 pinellas Broadcasting Co. v. FCC, 97 U.S. App. D.C. 236, 
(1956). This Court noted (at 205) that: 
“The administrative proceeding was meticulous in jits procedural 
detail, beginning with a hearing before an examiner, and ending 
with a denial of reconsideration by the Commission! The Commis- 
sion made extensive and detailed findings of fact and explained at 
great length its choice of the awardee.” 
| 


230 F.2d 204 
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(b) The Burden Was Solely Upon the CATV Proponents 
of Waiver and Microwave Applicants To Show That 
Their Proposals Would Serve the Public Interest. 


The General Counsel and all intervenors argue that there was 
some duty ‘on behalf of the Syracuse television stations to come for- 
ward with proof of adverse economic impact that would result from 
the grants and waivers here on appeal./4 These arguments are so de- 
monstrably' misplaced as to require little comment. In the designation 
order for the hearing to be held on other CATV waiver requests in 
the Syracuse market the Commission specified the burden of proof 
should be on the waiver proponents and Issue No. 2 therein is (JA 
53): 

“To determine the effects of current and proposed CATV 


' service in the Syracuse market upon existing, proposed 
i and potential television broadcast stations in the market.” 


4The General Counsel states (Brief, p. 19): 
|“. | neither [Channel 9’s] . . . pleadings nor those of the other ob- 
jecting parties set forth factual allegations sufficient if true to 
establish a likelihood that the CATV system would have any sig- 
' nificant adverse impact on television broadcasting in Syracuse.” 


See also General Electric-Eastern (Brief, p. 12), Unicable (Brief, p. 7), and 
Auburn Cablevision-New York Penn (Brief, p. 16). 


The General Counsel further states (Brief, p. 20) that: 
i “By failing to come forward with evidence as to the harmful effect 
of a grant — if indeed it possessed any such evidence — appellant 
ran the risk that the waivers would be granted.” 


The General Counsel cites Springfield Television Broadcasting Corp. v. FCC, 
117 US. App. D.C. 214, 328 F.2d 186 (1964), as standing for this proposition. In 
Springfield, a broadcast station failed to file a pre-grant protest to a television 
translator application but sought reconsideration after the grant was made. The 
burden was upon the protestant; here it is on the waiver proponent. Notwith- 
standing the! untimeliness of the protest, the Commission considered the mate- 
rial in the petition for reconsideration and refused to set aside the grant. The 
Springfield case does not apply here because the burden is on the waiver propo- 
nents, their showing was inadequate and timely oppositions were filed by three 
television broadcasters. 
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Channel 9 may not and will not reargue the fact that the proponent’s 
pleadings were entirely insufficient to determine what the impact of 
their proposals would be. Suffice to say that the Commission has 
designated for hearing an issue to determine that impact after it has 
made the grant. The Commission recently held in a case where the 
CATV proponent in a top 100 market hearing sought to have the eco- 
nomic impact burden placed on the television stations that: 15 


“Although petitioners request that they be relieved of the 
burden of proof with respect to economic issues, Section 
74.1107 of the Rules specifically assigns to CATV sys- 
tems requesting waivers the burden of proving that their 
proposals are in the public interest. Petitioners’ argu- 
ments pertaining to the difficulty of sustaining their 
burden and the assignment of the burden of proof in 
broadcast matters were considered when we adopted this 
procedure, and they are not sufficient to warrant a de- 
parture from the rules in this proceeding.” 


The fact that the waiver petitions contained encom content on 


what the impact of grant of the waivers and microwave! applications 


would be is not the fault of Channel 9 or the other television broad- 
casters who opposed the waivers and grants. The fact is that the 
CATV and microwave interests did not provide the information that 
the Commission stated would be a condition precedent to grant. 


Channel 9 is not in any manner at fault for the deficient record upon 


which the Commission made its decision.’ 


The General Counsel further makes the benign assertion (Brief, 
p. 23) that: 
| 


| 
15 Cosmos Cablevision Corporation, FCC 67-615, released May 31, 1967. 


46 auburn (Brief, p. 18) cites Dubuque TV-FM Cable Co., 9 Pike and Fi- 
scher R.R.2d 453 (1967), and states that this case indicates that the burden is 
upon television stations in the top 100 markets to prove impact. Auburn has 
misstated the case. The CATV community was not within the Poe Grade 
A contour of any station in the top 100 market. 
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“It is well-settled, however, that the mere assertion of com- 
petitive injury is not enough to warrant an evidentiary 
hearing under Section 309(d).” 


But Channel 9 has not merely asserted competitive injury, it has as- 
serted that the proponents for waiver have totally failed to make the 
showing required of them that their proposals will not have an ad- 
verse economic impact detrimental to the public interest. Channel 9 
has not filed a Section 309(d) petition to deny where the burden would 
be upon it and it is not required to do so by the clear language of Sec- 
tion 74.1107. The General Counsel’s above-quoted language is both 
misleading and irrelevant. The General Counsel and the intervenors 
totally fail to come to grips with the applicability of the Folkways!” 
case and the fact is that the presumption against them remains totally 
unrebutted in the record before this Court. The informed judgment 
of three local television broadcasters must be given effect./® 


”” Folkways Broadcasting Co., Inc. v. FCC, US. App. D.C. _, 375 
F.2d 299 (1967). See Appellant’s Brief, pp. 37-38. The General Counsel cites 
(Brief, p. 23), Jackson F. Lee v. FCC, US. App. D.C. —_, 374 F.2d 259 
(1967), and KGMO Radio-Television, Inc. v. FCC, 119 U.S. App. D.C. 256, 336 
F.2d 920 (1964), as standing for the principle that mere allegation of economic 
injury is insufficient to warrant evidentiary hearing. Channel 9 agrees with that 
contention though it is irrelevant here. In both cases cited by the Commission 
a broadcaster petitioned for reconsideration of an application for a competing 
station after a grant had been made. The burden was on the protestant and in 
both cases the petitions were untimely. Here, the burden is on the proponents 
of waiver, their burden is not met, and timely oppositions were filed by three 
Syracuse television broadcasters. It is particularly appropriate in this case that 
the informed judgment of Syracuse television broadcasters be given effect be- 
cause of the paucity of showing by the waiver proponents and microwave appli- 
cants. 


8 The General Counsel notes that Channel 9 is an interim operation (Brief, 
p. 7, fn. 6). In fact, the Board of Directors of Channel 9 is composed of a rep- 
resentative of each of eight applicants for regular authorization. The Board of 
Directors, representing eight informed judgments, has unanimously authorized 
Channel 9’s opposition to the waiver requests here on appeal. 


(c) The Waivers and Grants Here on Appeal Are| 
Not Consistent With Commission Precedent. | 


The General Counsel and intervenors argue that the waivers and 
grants are consistent with Commission precedent./ 9 The Commission 
and Auburn-New York Penn cite the Martin2? and Coldwater”! cases. 
In Martin the following factors were present: 
(1) No oppositions to the waiver were filed by television broad- 

casters. 


(2) The signals of Miami, Florida stations were to be received 
off the air, e.g., without microwave, in the CATV commu- 
The CATV community did not receive any independent tel- 
evision signals and was within the Grade A contour of only 


two stations carrying network programming. 


| 
There were no unused television allocations in the market. 
The CATV community was 37 miles distant from the mar- 
ket city, West Palm Beach, Florida, and 75 miles from 
Miami. 


The CATV community was the only separate sparsely popu- 
lated area within the West Palm Beach station’s Grade A 


contours. | 


(7) The CATV community was considerably smaller than Au- 
burn-Oswego. 

| 
In Coldwater the CATV community was even more remote and the 
public interest considerations even more apparent: | 


19Commission Brief, pp. 16-17; General Electric-Eastern Brief, p. 9; Auburn 
Brief, p. 11. | 
2” yartin County Cable Co., Inc., 7 Pike and Fischer R.R.2d 682 (1966). 


2! Coldwater Cablevision, Inc., 7 Pike and Fischer R.R.2d 686 (1966). 
| 
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No opposition was filed by either television station in the 
market. 


(2) The CATV community received no ABC programming, only 
85% of the NBC programming and no independent signal. 


(3) The CATV community received a predicted Grade A con- 
tour signal from only one station in the market. 


(4) The CATV community would not have been within either 
the Grade A or Grade B of any new UHF station. 


(5) The CATV community was 59 miles from the major market 
city. 


(6) The CATV community contained only 8,800 persons. 


In the atypical Coldwater and Martin”? situations CATV undoubtedly 
does serve a useful purpose. But those situations can hardly be argued 
as precedent when every decisional factor present in those cases is 
absent in Auburn-Oswego and the weight the Commission gave those 
factors militates against waivers in Auburn and Oswego. The four 
other cases cited by the Commission and intervenors in which waivers 
have granted present similarly atypical situations. But the Auburn and 


~The General Counsel relies upon these two cases as “authorities chiefly 
relied upon”, (Commission Brief, p. iii). Auburn (Brief, p. 11) cites only Martin 
and Coldwater as precedent. But other precedent is similarly atypical. See 
Cable Television of Hartsville, 9 Pike and Fischer R.R.2d 1265 (released May 
8, 1967), cited by the General Counsel (Brief, p. 17). The Commission granted 
an unopposed request for waiver by a CATV system to import distant signals to 
a community 55 to 60 miles from the major market city. No microwave relay 
was involved. Tennessee Cablevision, Inc., FCC 67-541, released May 5, 1967 
presents a similar factual situation where no microwave grants were necessary 
and the so-called distant signals were from stations that were nearly as close as 
the market city itself. General Electric-Eastern (Brief, p. 9) cites Ultra View, 
Inc., FCC 67-621, released May 31, 1967. In that case the Commission waived 
the rules to allow the introduction of network service to a CATV system 34 
miles from Birmingham. Full network service was not available off the air, no 
independent signals were introduced, no microwave transmission was necessary, 
the distant signals came from cities only slightly farther from the CATV com- 
munity than Birmingham. No television broadcasters opposed the waiver. 


1] 


Oswego waivers presented no elements that could be considered unu- 
sual or atypical. The Commission’s statement (Brief, p| 6) “[t] hat 
the Grade A contour is not to be considered sacrosanct ... {and] 
that in unusual circumstances where the requirement may be inap- 
propriate, waiver can be sought” is compelling because there are no 
unusual circumstances in Auburn or Oswego that require \waiver with- 
out evidentiary hearing. This fact is meticulously pointed out by 
Commissioner Cox in his four page analysis (JA 54-60) of the Com- 
mission’s 17 line decision (JA 52). The Fifth Circuit’s|comment in 
Mary Carter Paint Company v. FTC, 333 F.2d 654, 657 (1964), case 
cited by this Court in Melody Music, Inc. v. FCC, __ U.S. App. D.C. 
. _, 345 F.2d 730, 733 (1965), is pertinent here. That Court 


said: | 


| 
“Petitioner, however, and we, as the reviewing Court, are 
in the fortunate situation in this case that Commissioner 
Elman, speaking not as the scribes and phatisees and the 
bureaucrats do, but as one having authority, has clearly, 
vigorously and incontrovertibly pointed out in his dis- 
senting opinion the fallacious and quibbling nature of the 
majority’s effort to support its position and to distinguish 

the cited cases.” | 


The appellant-petitioner here is likewise fortunate to have the clear, 
forceful and compelling dissent of Commissioner Cox to} point up the 
inadequacy and fallaciousness of the Commission’s majority opinion.” 


3 the Court in Mary Carter, Id., continues: 
“Contrary to the tone and tenor of most dissenting opinions, Com- 
missioner Elman’s opinion, instead of being a polemic directed at 
sustaining his own contrary view, is devoted to a careful, thought- 
ful and positive demonstration that the Commission, in reaching 
its conclusion, had devoted its efforts to tithing tint, anise and 
cummin, while neglecting and disregarding the weightier things of 
the law.” 
It is significant that neither the General Counsel nor any of the, intervenors even 
mention Commissioner Cox’s dissent. 
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And, the fact that the waivers and applications here on appeal 
did not present the type of extraordinary circumstance, as in Martin 
and Coldwater, supra, on which the Commission can make a determi- 
nation without hearing that waivers will serve the public interest is 
demonstrated by the Commission’s actions on other waiver requests 
in the Syracuse market subsequent to the Auburn and Oswego waiv- 
ers. Auburn Cablevision - New York Penn (Brief, p. 7) states: 


“Subsequently, the Commission in considering additional 
waivers in the Syracuse market (FCC 67-63) in a Memo- 

| randum Opinion and Order released February 14, 1967, 

| granted waivers to serve certain communities in this mar- 
ket... .” 


In the subsequent waivers referred to above the Commission granted 
authority to a CATV system in Fulton, New York, owned by the 
NewChannels Corporation to carry six distant signals, two Canadian 

and four New York City, and gave no reason for the waiver other than 
the fact that the differences, if any, between Fulton and Oswego 
were of no decisional significance.24 Thus the Commission’s action 


24Channel 9 has petitioned the Commission for reconsideration of the sub- 
sequent Fulton waiver because of the Commission’s obvious error in positing the 
Fulton waiver on the Oswego waiver. In its petition for reconsideration Channel 
9 points out' that decisionally significant differences are that (1) the Commission 
took action on the Fulton waiver request even before Channel 9 had filed its 
timely opposition thereto and before the 30 day period after public notice pro- 
vided by Section 74.1109 of the Commission rules had expired, (2) The Com- 
mission did not consider the fact that the Oswego CATV would carry four dis- 
tant signals (three New York City and one Canadian) while the Fulton CATV 
would carry 6 distant signals (4 New York City and two Canadian). Canadian 
signals provide special problems for which the Commission’s rules provide inade- 
quate protection. Further, the Fulton waiver provides precedent for the intro- 
duction of six distant signals into the Syracuse market. (3) Fulton is considerably 
closer to Syracuse than Oswego, and, (4) the Commission did not consider the 
duopoly problem resulting from the common ownership of NewChannels, Eastern 
Microwave, 50% of New York Penn Microwave, WSYR AM-FM-TV Syracuse, 
and both daily newspapers in Syracuse by the S. I. Newhouse family. In re- 
gard to the unresolved duopoly problem see Auburn Brief, p. 15. 
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in Auburn and Oswego has a snowballing effect, as Commissioner 
Cox points out in his dissent to the Auburn-Oswego waivers (JA 58): 


“The majority concludes by saying that under these cir- 
cumstances’ carriage of the New York City signals in Os- 
wego will have little impact on the development of UHF 
television in Syracuse, and will offer Oswego viewers 
more diversified programming. 1 assume the “circum- 
stances’ referred to are the matters already set forth and 
discussed above. Thus, this is a mere conclusionary 
statement which provides no additional support for the 
waiver here granted, except for the observation that this 
will provide Oswego with added program chdices, which 
is, of course, true of nearly every CATV system in the 


| 
country. The statement ignores, as have aj number of 


recent Commission actions, the fact that what is done 
here is likely to be urged as precedent supporting still 
other waiver requests. If the majority believes that in- 
troduction of distant signals into a county is| grounds for 
permitting their further extension, then this action must 
foreshadow saturation of Oswego County with these New 
York City signals. If this happens, how can they be 
kept out of Oneida County, and then Madison County, 
Chenango County, Cortland County, and Seneca County 
in turn? And once Syracuse is ringed by communities 
receiving more television signals than are broadcast in 
Syracuse, it seems to me that strong political pressure 
will be created to permit the same thing in Syracuse it- 
self. A quick check discloses 19 other communities in 
this doughnut shaped circle around Syracuse which are 
probably large enough to support CATV systems — in 
fact, there are systems, franchises, or applications in 12 
of them. These 19 communities, with Auburn and Os- 
wego, have a combined population of about |205,000, 
which represents about 58,500 homes or slightly more 
than 13.75% of the net weekly circulation of the Syra- 
cuse market. The impact of the full implementation of 
the policies reflected by these waivers would. of course, 
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‘be much greater. The majority refers only to UHF de- 
‘velopment in Syracuse, though it noted that construction 
permits are outstanding for Channels 14 and 52 in Ithaca 
iand that there are three UHF channels assigned to Utica, 
‘though not yet applied for. These policies will, in my 
‘opinion, reduce the likelihood that these allocations will 
‘be successfully implemented.” (Emphasis supplied by 
Commissioner Cox) 
The danger envisioned by Commissioner Cox resulting from the Au- 
burn and Oswego waivers is already being realized. This is even more 
ironic because of the Commission’s designation of issues that contem- 
plates determination of what the effect of its action really is.” 


PART II 


The General Counsel and intervenors advance some individual 
arguments. 


(a) Unicable’s Argument That Channel 9 Failed To Raise 
an Economic Impact Issue Before the Commission. 


Unicable argues (Brief, p. 8) that Channel 9 “failed to raise the 
subject of economic injury at any time before the Commission and 
did not seek rehearing or reconsideration of the Order complained 
of.” However, economic impact was the issue raised by Unicable 
when it filed its petition for waiver.2° The burden was on Unica- 


25-The Commission’s action is in conflict with the Commission’s state- 
ment in the Second Report and Order, 6 Pike and Fischer R.R.2d 1717, 1789, 
that: 


'“The essential purpose of our policy is to take hold of the future 
— to insure a situation where we or Congress, if it chooses, can 

' make fundamental decisions in the public interest upon the basis 
of adequate knowledge.” 


26 Second Report and Order, 6 Pike and Fischer R.R.2d 1717, 1785 (1966): 

«_ _. we have decided that a serious question is presented whether 

CATV operations in the major markets may be of such nature or 
significance as to have an adverse economic impact . . .” 
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ble to make a distinct and precise showing of actual impact that 
would give the Commission a factual foundation for decision. This 

Unicable failed to do. It is specious for Unicable to now come for- 

ward with an argument that Channel 9 did not raise an economic 
impact issue when Unicable’s proposal raised the issue and its plead- 
ings failed to resolve what that impact is. 


(b) Auburn’s Argument That the Two Waiver Proposals 
for the City of Auburn Raised Identical 


Public Interest Questions. 
| 


Auburn argues (Brief, p. 13) that the Commission was fair and 
reasonable “when on its own motion” it granted a waiver for General 
Electric because General Electric and Auburn will operate in the same 
community and Auburn’s pleadings are as applicable to General Elec- 
tric as they are to Auburn itself?” This argument is not compelling. 


Two of the showings that the Commission stated it would require of 
waiver proponents are the CATV’s plans for expansion and its plans 
for program origination and Pay-TV.° 28 General Electric’s plans can 
not be presumed to be the same as Auburn’s and General Electric’s 
plans have never been revealed. Further, General Electric and Aubum 
propose carriage of different signals. General Electric will carry a 
Canadian signal and that factor alone requires that its proposal be set 
for hearing.” | 

| 


27The General Counsel makes a similar argument (Brief, p. 18). But Au- 
burn later in its pleading seems to abandon General Electric. Auburn states 
(Brief, p. i 
. assuming arguendo that the Commission’s decision to grant 
General Electric a waiver was improper, that action should have 
no effect upon the Commission’s decision insofar as, Auburn is 
concerned . 


?8See Pete aoe Brief, pp. 19-21. 
2d. p. 30. 
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(c) The General Counsel’s Argument That Carriage 
and Non-duplication Provide Sufficient Pro- 
tection for Syracuse Television Broadcasters. 


The General Counsel states (Brief, pp. 9, 21) that the non-dupli- 
cation and carriage provisions of Section 74.1103 of the Commission’s 
rules, 47'C.F.R. Sec. 74.1103, provides adequate protection for local 
stations from the impact of five new distant signals. The carriage and 
non-duplication rules require the CATV systems to carry Syracuse 
signals and to refrain from duplicating the programming of Syracuse 
stations on the day such programming is locally carried.2? Carriage 
and non-duplication, as a practical matter, mean that network pro- 
gramming will not be duplicated on the CATVs. Left unprotected 
and subject to the competitive pressure of five new signals is the 
programming which the Commission states that it wishes to foster, 
i.e., locally originated or locally presented independent programming. 
Channel 30 will receive virtually no non-duplication protection and 
Channels 5 and 9 will have no non-duplication protection for pro- 
grams it originates or presents independent of the network. Thus, 
the programming that best serves the public interest and is the local 
outlet for opinion and news will feel the full competitive impact of 


39 Section 74.1103(f): 

“Program exclusivity; extent of protection. Where a station is en- 
titled to program exclusivity, the CATV system shall, upon the 
request of the station licensee or permittee, refrain from dupli- 
cating any program broadcast by such station, on the same day 
as its broadcast by the station, if the CATV operator has received 
notification from the requesting station of the date and time of 
its broadcast of the program and the date and time of any broad- 
cast to be deleted, as soon as possible and in any event no later 
than 48 hours prior to the broadcast to be deleted. Upon request 
of the CATV system, such notice shall be given at least eight days 
prior to the date of any broadcast to be deleted.” 
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five new distant signals.?/ These signals are powerful non network 
independent stations transported by microwave from New York City 
and Canada. 


(d) The General Counsel’s Argument That the Microwave 
Applications and CATV Waiver Proposals Presented 
Identical Public Interest Questions. | 
The General Counsel (Brief, pp. 20-22) argues that the Commis- 
sion considered the effect on local television stations arising from the 
microwave grants, that the microwave applications and | CATV waiver 
requests present the same issues and that Channel 9’s reliance on the 
Carter Mountain case*” is misplaced. The General Counsel states (Brief, 
p. 21) that the Commission consistently “take[s] into ee the 
consequences of . . . grants [of microwave applications] . . on local 
broadcast service in a fits] . . case by case determinations.’ ” Beyond 
the General Counsel’s assertion Channel 9 has no knowledge of such 
consideration. The microwave applications do not detail any of the 
effect that grant of the applications would have and the Com- 
mission made the microwave grants totally without comment. 
Thus, the only assertion that the public interest questions raised by 
the microwave applications have been considered by the Commission 
comes from the General Counsel. Nor do the microwave applications 
4 Second Report and Order, supra, at 1781: | 
“This points up a critical consideration that the nonduplication re- 
quirement will be of virtually no assistance, since, | what is involved 
is the establishment and healthy maintenance of independent sta- 


tions, and non-network syndicated or film programming is not dis- 
tributed on a simultaneous nationwide basis.” 


The Commission concludes (/d. at 1784): Here again we have reached no final de- 
termination but rather have concluded that this is a question CoS thorough 
exploration in the hearing process. 


32 Carter Mountain Transmission Co. v. FCC, 116 US. ne D.C. 93, 321 
F.2d 359 (1963). (See Appellant-Petitioner’s Brief, pp. 32-35. ) 
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and CATV waiver requests present identical public interest questions 
for Commission resolution as alleged by the General Counsel (Brief, 
p. 20). In the Commission’s First Report on Microwave Relays* in 
1965 the Commission noted the unique problems raised by “leapfrog- 
ging” distant signals hundreds of miles to CATV systems. There the 
Commission stated:34 


. “Looking, then, to the underlying factors, we note that in 
1959 we concluded that ‘The amount of impact depends 
not only on the number of people served by the [CATV] 
but also on the number and character of the signals 
brought in.’ The record of the landmark Carter Mountain 
case illustrates the operation of these factors.” 


The General Counsel states (Brief, pp. 22-23) that “Appellant’s com- 
plaint that the Commission ‘failed to analyze the character of the 
signals . . . (Brief 35) is similarly without merit.’” But it is appar- 

ent that the Commission did fail to make such an analysis and based 


upon the Commission’s previous statements, it appears that Channel 
9’s complaint does have merit. 


General Electric-Eastern (Brief, p. 12) states that: 


'“Carter Mountain merely affirms the Commission’s right 
and duty to ‘consider the use to which the microwave 
facilities and frequencies were to be put and to weigh 
that use against other legally relevant factors including 
the effect on local stations.’ An examination of its 
Memorandum Opinion and Order indicates that the Com- 
mission did exactly that in this case.” 


Channel 9 respectfully submits that analysis of the Memorandum 
Opinion and Order, indicates that this weighing process was not per- 


formed by the Commission and could not have been on the record 
before it. 


334 Pike and Fischer R.R.2d 1725 (1965). 
41d. at 1754. 
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CONCLUSION 


For the reasons set forth in this and Appellant-Petitioner’s Main 
Brief, the Memorandum Opinion and Order of the Commission should 


be reversed and remanded. | 


Respectfully submitted, 


ARTHUR H. SCHROEDER 
JOHN P. BANKSON, JR. 
WILLIAM M. BARNARD 
| 
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TO THE HONORABLE JUDGE FAHY, SENIOR CIRCUIT JUDGE, AND JUDGES WRIGHT AND 
ROBINSON, CIRCUIT JUDGES 


PETITION FOR REHEARING 


Comes now CHANNEL 9 SYRACUSE, INC., appellant (Case No. 20,843) 
and petitioner (Case No. 20,915) in the above captioned cases and 
pursuant to Rule 26(a) of the General Rules of this Court, petitions 


the Court for rehearing, reversal and remand to the Federal 


Communications Commission of the decision of this Courtjof September 26, 


1967. In support whereof, it is shown: | 

| 

I. SUMMARY STATEMENT 
: 


On September 26, 1967, the Court decided the above cases and 
| 


affirmed a memorandum opinion and order in which the Federal Communi - 


| 
cations Commission, without evidentiary hearings, granted waivers of 
its CATV rules and granted microwave applications to allow the carriage 


| 
on three CATV systems operating within Syracuse, New York, television 
i 


stations' City Grade and Grade A contours of five New York City and 


Canadian television signals. Through expressing an opinion that the 


Commission should not, as a general rule, grant waivers of its rules 


upon the type of record which was before it and that the Commission 


should have articulated the public interest considerations with more 


specificity, this Court affirmed the Commission. The Court stated as 
i 


a principal basis for its holding: 


‘we affirm the Commission's orders in these cases 


in deference to its expertise in its assigned area." 
\ 


The other basis for its holding was merroneous determination that 


Channel 9 and other television stations were obliged to file affidavits 


or other proof in opposition to defective requests for waiver. 


=m 


II. GROUNDS FOR REHEARING AND MODIFICATION OF JUDGMENT 


A, In a memorandum opinion and order adopted September 29, 1967, 
the Commission found that a hearing on microwave applications to 
transmit distant signals to CATV systems within the Syracuse market, 
i.e., the Grade A contours of Syracuse television stations, was essential 


because of an apparent concentration of control of media in the Syracuse 


market that includes Eastern Microwave and New York-Penn Microwave. 


B. The Court erred and its judgment should be modified because: 


(1) The Court overlooked fact and law and erred in 
deferring to the Commission's expertise where, 
in fact, the Commission itself admits that it 
Has no expertise in top 100 market CATV matters. 


The Court overlooked fact and law and erred in 
finding that Channel 9 Syracuse, Inc. and other 
Syracuse television stations were "on notice" 
that waivers could be granted based upon the 
petitions for waiver. And the Court misapplied 
law and misapprehended fact in finding that a 
burden of proof rested upon Channel 9 Syracuse, 
Inc. and other Syracuse television stations. 


C. The Court relates factual errors in its opinion. Proper 
statements of fact are contained in the briefs of the various parties 


and were overlooked by the Court. 


III. SUMMARY OF ARGUMENT 


This is the case where the Commission abandoned i 
i 
| 


misled the objecting television stations and took action 


ts rules, 


in a sunrmary 


manner contrary to its rules. This precipitous action was taken 


without a hearing to determine what the actual effect of 


the Commission's 


action would be where the television parties had acted yeasonably in 


expectation that a hearing would be held. The premature and speculative 


nature of the Commission's decision has now been brought into full focus. 


On September 29, 1967, three days after the Court's decision, the 


Commission adopted a memorandum opinion and order in which it found that 


it was essential that the issues in the pending Syracus¢ market CATV 


hearing (which was ordered in the same opinion that the |waivers here 


objected to were granted) be enlarged to include issues 


of whether Eastern Microwave applications for microwave 


determinative 


i\facilities to 


transmit New York City and Canadian television signals to the CATV 


systems operating within the Grade A contours of television stations in 


the Syracuse market: 


" i 


. . .would create a concentration of control of 
the media of mass communications in the Syracuse 
market which would be inconsistent with the 
public interest." 
| 
| 


The Commission found: 
| 
. . ethe concentration would appear sufficient |to 

| 
raise a question which should be resolved prior 
to any grant of these applications. In the 


circumstances we are persuaded that an 
evidentiary hearing is essential to enable 
us to determine whether authorization of the 
microwave facilities is consistent with the 
public interest." 
The necessity for remand to determine whether the public interest would 


be served by the grants affirmed by this Court will be considered more 


fully hereinafter. 


Channel 9 showed in its briefs that the Commission did not have 
any expertise in the emerging area of CATV and will show in this 


petition that the Commission still, to this day, admits that it lacks 


administrative expertise in the area. The Court's statement that: 


"We affirm the Commission's orders in these 

cases in deference to [the Commission's] 

expertise in its assigned area." 
is not supported by and is contrary to the record before the Court, 
and is contrary to the Commission's own recognition that it lacks 


expertise in CATV matters. This lack of expertise is a reason given 


by the Commission for ordering hearings. 


The Court's decision also contains error of fact and law and 


the conclusions based thereon are erroneous. The Court states that: 


". . .interested parties [were] on notice that 
waivers might be granted." 
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As will appear more fully hereafter, there was no notice to interested 


| 
parties that waivers could grant on the record before the Commission 


| 
and the Court erred in finding that such notice had been given, and 
the Court erred in finding a burden of proof residing with the 


television parties in the Commission proceeding. The Court has, 
| 


citing Rule 56(e) of the Federal Rules of Civil Procedure, shifted to 


Channel 9 a burden of proof that is nowhere apparent in the Commission's 


rules or pronouncements and has, by judicial decree, shifted the burden 


of proof in 100 market CATV cases from the party proponent of waiver of 


the Commission's rules to the party respondent. 


The Court recites factual errors that are, apparently, of 


decisional significance. Correct facts are contained in the briefs. 


Iv. ARGUMENT 


A. The Commission's September 29, 1967 Concentration of Control of 
Mass Media Decision. 


Upon release of the Commission's order in which! the Oswego and 


2/ 


Auburn CATV waivers were granted.=/ the Eastern— and New York-Penn 


1/ FCC 67-63, 9 Pike and Fischer, R.R.2d 533, JA 48-60. 

2/ | The parties in this appeal and petition for review are: Channel 9 
Syracuse, Inc, hereimfter “Channel 9"; Eastern Microwave, Incor- 
porated and New York-Penn Microwave Corporation, lereinafter 
‘Raster and "New York-Penn"; and Auburn Cablevision, General 
Electric Cablevision Corporation, and Unicable Incorporated, here- 


inafter "Auburn", "General Electric", and "Unicablie". 
z | 


Te 


microwave applications were granted, and in which the Commission set other 
waiver petitions and microwave applications in the Syracuse market for 


hearing, Channel 9 petitioned first the Commission's Review Board 


and then the Commission for enlargement of issues in the pending 


hearing to include an issue on public interest considerations raised 

by an alleged concentration of control of media interests in the 
Syracuse market by the S. I. Newhouse family. An opposition to 
enlargement was jointly filed by Eastern and the NewChannels Corporation 


and a reply was filed by Channel 9. In its memorandum opinion and 


3/ 


order— granting, in part, the Channel 9 motion for enlargement of 


issues, the Commission characterized the concentration as follows: 


“Both NewChannels [a CATV petitioner for waiver of the 
Commission's top 100 market rules in the Syracuse market] 
and Eastern Microwave are subsidiary corporations of 
Newhouse Broadcasting Corporation which is the licensee 
of WSYR-TV, WSYR-FM and WSYR-AM in Syracuse and WSYE-TV in 
Elmira, New York. All of the said corporations are 
controlled by the S. I. Newhouse family which has 
controlling interests in the only daily evening newspaper, 
the only daily morning newspaper and one of two Sunday 
newspapers in Syracuse;4/ a CATV system in Rome, New York 
{within the Grade A contour of Syracuse television stations]; 
franchises for CATV systems in several communities in the 
Syracuse market in addition to those previously mentioned 
[footnote omitted]; and i[s] one of the three applicants for 
a CATV franchise for the City of Syracuse." 


FCC 67-1102, released October 2, 1967, 32 Fed. Reg. 14001, 
Attachment A. 


This is in error; there is only one Sunday newspaper in Syracuse 
and it is owned by the Newhouse interests. 


athe 


The Commission also notes, at footnote 4, that the Newhouse family 
owns 50% of New York-Penn Microwave Corporation and had applied for 


transfer to it of the other 50%. The Commission evidently overlooks 
i 
iF 
the fact that it granted consent to a transfer to Newhouse of the 


remaining 50% of New York-Penn on July 18, 1967. New)York-Penn is 


| 
now wholly owned by Newhouse. 


| 
Upon consideration of the public interest question~/ resulting 


from the Newhouse concentration of control of mass communication media 


6 | 7 
in the Syracuse market as a noTeee the Commission determined hae, 
i 
| 
| 


oe 
5/ Citing, inter alia, Carter Mountain Transmission Corporation v. 
F.C.C., 116 U. U.S. App. D.C. 93, 321 F.2d 359 (1963), Cert. denied 


375 U.S. 951; Citizens TV Protest Committee v. Sobol eNO IURSE 
App. D.C. 50, 348 F.2d 56 (1965). 


The Commission does not refer to segments of the erkeck i.e., 
it states (p. 2) that the currently pending market hearing is to 
determine: 

"| .the present and proposed penetration of CATV 
service in the market, the nature of any plans by 
the CATV operators for the furnishing of services 
other than the relay of signals of broadcast 
stations, and the impact of present and proposed 
CATV service upon television broadcast SERRE in 
the market." 

At page 2 of its memorandum opinion and order, the Commission also 
states: 

"Channel 9's motion is directed to. . .Eastern 
Microwave's applications for microwave facilities 
to relay television signals to CATV systems located 
within the Grade A contour of the Syracuse tele- 


vision stations." (Emphasis Supplied). | 


7/ Attachment A, page 4. 
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Ah 


. . .the concentration would appear sufficient 
to raise a question which should be resolved 
prior t any grant of these applications. 

In the circumstances we are persuaded that an 
evidentiary hearing is essential to enable us 

to detérmine whether authorization of the micro- 
wave facilities is consistent with the public 
interest." (Emphasis supplied). 


Thus, the Commission has now determined that the Eastern and New 
York-Penn applications for microwave facilities to provide distant 
signals to CATV systems within the Grade A contour of Syracuse 
television stations raises public interest questions and it is 
essential that they be resolved in an evidentiary hearing before 


the applications can be granted. The error in the Commission's 


8/ 


previous actions which this Court has affirmed now becomes apparent .— 


a 
8/ Should any question of the timeliness of Channel 9 presently 

bringing the duopoly situation before the Court arise, Channel 9 
directs the Court's attention to the Commission's Review Board's 
consideration of that issue. The Review Board stated, FCC 67R-254, 
(released June 26, 1967): 

"The question of timeliness of the petition must be 

decided in light of the language of the rule and 

the facts of the case. The publication of the 

[order granting the microwave application and CATV 

waivers] is not controlling in the context of this 

proceeding. It was only with the release of the. . . 

order that the full impact of all of the proposals 

was brought into the proceeding. Thus, the 

Channel 9 motion to enlarge issues. . .was filed 

timely." 
Chanuet 9 ‘had no opportunity to come forward with the facts of 
the concentration at any pre-grant stage of the proceedings, and 
in the emerging field of CATV some of the public interest issues 
raised by CATV are only now becoming apparent. This factor lends 
impetus to the necessity for remand for a determination of the 
public interest for the Syracuse market as a whole in a pro- 
ceeding which is now being conducted and the scope of which has 
been enlarged by the Commission itself. 
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In its brief (pp. 32-35), Channel 9 pointed out that the Commission 


had, in fact, made no determination that the microwave grants would 
serve the public interest and all upon a record that was barren of 
the showing by the microwave applicants that the publi¢ interest 
required’! these grants. Now the Commission states that the public 
interest questions raised by the microwave applications do, indeed, 


require a hearing: 


", . .[T]he concentration would appear sufficie 
to raise a question which should be resolved 
prior to any grant of these applications. . ~ 
[and] an evidentiary hearing is essential. . ‘ 


And the public interest question left unresolved is of significant stature. 


In 1965, the Commission amended its multiple ownership rules. 


The Commission stated that :10/ 


.the greater the diversity of ownership in a 
particular area, the less chance there is that a 
single person or group can have ‘an inordinate 
effect, in a political, editorial, or similar 
programming sense, on public opinion at the 
regional level,' [Notice of Proposed Rulemaking, 
Docket 14711, FCC 62-747, July 13, 1962]. In) 
this respect, the rules are based upon a view) of 
the First-Amendment to the Constitution similar 
to that of the Supreme Court in the Associated 


Section 214(a) of the Communications Act of 1934|, as amended, 
47 U.S.C. Sec. 214(a). See pp. 32-35 of appellant-petitioner's 
brief. 


10/ 2 Pike and Fischer R.R.2d 1588, 1592. 


Press case [326 U.S. 1, 20,1945] - i.e., a 
notion that the Amendment ‘rests on the 
assumption that the widest possible dissemi- 
nation of information from diverse and antago- 
nistic sources is essential to the welfare of 
the public. 


In the Scripps—-Howard case,=l/ this Court held that the Commission 


had acted properly in determining that the public interest would be 
best served by award of broadcast grant to an applicant who did not 
have control over other media in the community. In that case, the 
applicant controlled only one of three daily newspapers in Cleveland and 
had no other broadcast interests there. Here, the Newhouse interests 


own all of the newspapers and are licensees of AM, FM, TV, microwave, 


and CATV facilities 22/ The Scripps-Howard case has been continuously 


followed and the principle that diffusion of ownership of media is 
essential to the public interest, as the Commission recognizes, is 


fully applicable in the emerging CATV-microwave area. In a recent 


case, the Court of Appeals held that :23/ 


Scripps-Howard Radio, Inc. v. F.C.C., 89 U.S. App. D.C. 13, 19, 
189 F.2d 677, 683 (1951), Cert. denied 342 U.S. 830. 


Further, Auburn Cablevision Corporation and the only fulltime 
AM station, the only FM station, and the only daily newspaper in 
Auburn, New York, are jointly owned. (Appellant-petitioner's 
brief, p. 19, fn. 25). 


Citizens TV Protest Committee v. F.C.C., supra, at 348 F.2d 59. 
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"In our opinion, the dispositive question on this 
appeal is... 'Whether the Commission abused its 
discretion in concluding that no evidentiary | 
hearing should be held on the question of whether 
the common ownership of the local television | 
station and the CATV was desirable, and whether 
it violated the Commission's multiple ownership 
rules. ..' Ye conclude that a hearing should hav 
been held." 


| 
The Commission's action was premature and did not provide a meaningful 


public interest determination. Remand and hearing is lessential for 


any meaningful determination of where the public interest actually 


| 

lies. 
i 
| 


B. The Court Erred and Its Judgment Should Be Modified Because: 


1. The Court overlooked fact and erred in deferring to the 


Commission's expertise where, in fact, the Commission 
| 


itself admits that it lacks expertise. 


Notwithstanding the fact, uncontroverted by the General Counsel 


| 
in his brief, that the Commission lacks the expertise \to determine 


what the effect on the public interest actually will be as a result 


14/ | 
| 
| 


of its action, the Court states:-— 


| 
"We affirm the Commission's orders in these cases 
in SCECEOREC to its expertise in its assigned | 


area." | 


on 


| 
| 
| 
| 
14/ Slip Opinion, p. 12. 
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In its brief (p. 4), Channel 9 argued as follows: 


"But the Commission itself admitted that it did not 
know what the effect of the waivers would be when 
it formulated the issues in the order designating 
for hearing other waiver requests in the Syracuse 
market (JA-53). More important, in the Second 
Report and Order, the Commission stated that it 
hoped it would develop the expertise that Unicable 
now claims without proof that the Commission 
already has by analyzing the evidence developed in 
top 100 market hearings. But not a single top 100 
market hearing has been completed and the Commis-— 
sion, by its own admission, lacks the administra-— 
tive expertise to make the determination that it 
has made outside of a hearing record where the 
facts can be developed." 


And that statement is still true. The Commission lacks the 
expertise that the Court, adopting intervenors' arguments =! 
found that it had. Attached hereto (Attachment B) is the 
Commission's recent memorandum opinion and order in Suburban Cable 
TV Company, Inc., FCC 67-1030, released September 13, 1967, in 
which the four viewpoints of the seven Commissioners concur on 
only one point, namely, that the Commission has not developed any 


expertise as yet on what the impact of waivers in the major markets 


will be and that future developments render any present 


Ko ESS 

15/ The intervenors' post hoc arguments that the Commission has 
expertise in this area finds no support whatsoever in the 
record and the Commission's admissions that it lacks expertise 
must, cohtrary to the Court's findings, be accepted. Cf. 


Burlington Truck Lines, Inc. v. U. S., 83 S.Ct. 239, 371 U.S. 
156, 9 L.Ed.2d 207 (1962). 


determination outside of a full evidentiary hearing pure speculation. 


The majority opinion (of two Commissioners) states (par. 5): 


"In the Second Report and Order, 2 FCC 2d 725, we concluded 
that the question of CATV entry into the major markets 
presents a substantial problem which requires exploration in 
appropriate evidentiary hearings and, therefore, the 
Section 74.1107 hearing requirement was imposed upon those 
CATV systems in the top 100 television markets which proposed 
to import distant signals. This requirement, it was expected, 
would provide the information which we indicated was 

necessary to enable proper Commission evaluation of ithe 
impact of CATV development in the major markets. We believe 

it appropriate to continue with that method of proceeding and 
deny the subject requests for operation of CATV systems in 
the Philadelphia area, on an experimental basis. . ‘ But in 
any event, we believe that at this juncture and with the 
possibility of new important developments (e.g., injthe 
copyright field), authorization of an experiment of this 
nature is inappropriate." 


Though expertise may be a presumed element of any administrative action, 


that presumption is defeated here. The Commission cannot rely on 
I 


hearings in other markets. Nota single top 100 market hearing has been 


completed. In Tallman v. vdai1,26/ this Court stated: | 


"Deference to agencies does not reach the extent of sanctioning 
irrational agency action, however; nor does it permit an 
agency to frustrate judicial review by iasuing a series of 
confusing and possibly conflicting orders, and then/ urging 
that the agency's resolution of the confusion and conflict is 
not unreasonable since no resolution of such confusion could 
be called unreasonable." 


16/ 116 U.S. App. D.C. 379, 385; 324 F.2d 411, 415 (196 


That is exactly what has happened here. And this Court's 
"| .deference to [the Commission's]. . .expertise. . ." is 


misplaced. The Court's acceptance of the intervenors' arguments 


of expertise is unsupportable. 


Further, the Commission has apparently abandoned its 
previous policy of making speculative waivers in major markets. 
Attached hereto (Attachment C) is a memorandum opinion and order 
of the Commission, adopted in August, 1967, where waiver requests 
similar to but in smaller places than either Auburn or Oswego were 


denied and in which the decisional factors for grant of the Auburn- 


Oswego waivers have apparently been abandoned // 


2. The Court overlooked fact and law and erred in finding that 
Channel 9 Syracuse and other Syracuse stations were on 
notice that the waivers could be granted based upon the 
petitions for waiver and the Court misapplied law in 
finding that a burden of proof rested: upon Channel 9 
Syracuse, Inc., and other Syracuse television stations. 


The Court found that: 


". . .[elertainly [the petitions for waiver] 
were sufficient to place interested parties 
on notice that waivers might be granted." 


——— 
17/ Aiken Cablevision, Inc., FCC 67-910, released August 14, 1967. 
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The Court found that such notice was obtained by the television 
parties because of (a) the Commission's order upon redonsideration 


of the Second Report and order ,48/ and (b) the ", . .dworn allegations 


| 
made by the petitions. . 1 A9/ The Court erred in finding the tele- 
vision parties were ". . .on notice that the waivers might be 
| 


| 
granted. . ." upon the information before the Commission. 
| 
| 
The Court recognized that the provisions of the Commission's 
20/ 21/ 
Second Report and Order and Section 74.1107 of itsirules— were 


flat prohibitions against the carriage of distant signals on CATV 
| 


systems in the top 100 markets and that waiver could only be granted 
subsequent to the full evidentiary hearing encenntaces in the report 
and rules. The Court also recognized the specificity) of verified 

factual allegations required by Section 74.1109(c) (1) | of the roles 


where a petition for waiver of hearing is filed. But) the Court then 
quotes part of the Commission's opinion and order reconsidering the 


Second Report and ae! In the reconsideration order, the 


Slip Opinion, pp. 9-10. 
Id., p. 10. 

6 Pike and Fischer R.R.2d 1717 (1966), Slip Opinion, p. 4, fn. 6. 
47 C.F.R. Sec. 74.1107, Slip Opinion, p. 4. 


47 C.F.R. Sec. 74.1109(c)(1), Slip Opinion, p. 5 


8 Pike and Fischer R.R.2d 1677 (1967), Slip Opinion, p. 5, fn. 7. 


Commission stated that the evidentiary hearing requirement would not 
be warranted in particular circumstances without enumerating in any 
manner what particular circumstances might include. The Court states 
that upon that basis Channel 9 was on notice that a waiver could 
issue upon the petitions for waiver. Thus, the Court, in part, 
founded its affirmation of the Commission's action upon a belief 

that because of the Commission's opinion in the reconsideration order 
which, in effect, diluted the precise standards of the rules and the 
Second Report and Order, supra, Channel 9 was on notice that the 
waiver could grant even though the Court characterizes the petitions 
of the CATV companies then before the Commission as ". . .certainly 
{leaving] something to be desired in specificity". But the pleadings 
upon the petitions for waiver were complete in September, 1966 and 
the matter submitted to the Commission, wgime Section 1.45 of the 
Commission's Rules, 47 C.F.R, Section 1.45, prohibited any further 


pleadings thereafter. The reconsideration order was not released 


until January 19, 1967 and the waivers appealed from were granted 
on_January 11, 1967, eight days prior to th f the recon- 
sideration order on which the Court relied in its decision as a 
basis for concluding that Channel 9 was on notice that a waiver 
might be granted. Thus, Channel 9 and the other two Syracuse 
stations were not on notice that waivers could be granted upon 


these petitions. In fact, Channel 9 and the other two Syracuse 
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television broadcasters relied upon the Commission's rules and upon 


the Commission's Second Report and Order. The waivers ‘could not have 
| 
been granted upon the petitions presented by the CATV ¢ompanies 


| 
consistent with the Second Report and Order and the rules. The Court 
relies upon the vague language in the reconsideration order to show 


that Channel 9 should have been on notice,but the waivers appealed 
24/ 


from were granted prior to the release of the reconsideration order. 


What the television parties were aware of were the Commission's rules: 


"74.1107(a): No CATV system operating within the 
predicted grade A contour of a television broad- 
cast station in the 100 largest television markets 
shall extend the signal of a television broadcast 
station beyond the grade B contour of that station, 
except upon a showing, approved by the Commission, 
that such extension would be consistent with the 
public interest, and specifically the establish- 
ment and healthy maintenance of television brdad- 
cast service in the area. Commission approval of 
a request to extend a signal in the foregoing | 
circumstances will be granted where the Commission, 
after consideration of the request and all related 
materials in a full evidentiary hearing, determines 
that the requisite showing has been made. The 
market size shall be determined by the rating of 
the American Research Bureau, on the basis of | the 
net weekly circulation for the most recent year. 


"74.1109(c) (1): The petition shall state the relief 
requested and my contain alternative requests, It 
shall state fully and precisely all pertinent! facts 


| 
24/ The fact that the order granting the waivers to Auburn and 
Oswego was not released until February 14, 1967 is of no legal 
significance concerning notice. 


and considerations relied upon to demonstrate 
the need for the relief requested and to support 
a determination that a grant of such relief 
would serve the public interest. Factual 
allegations shall be supported by affidavit of a 
person or persons with actual knowledge of the 
facts, and exhibits shall be verified by the 
person who prepares them.” 


And the Commission's language in the Second Revort and Order (Slip Op, p 4, fn 6) 


The Court also erred in reciting that the petitions for waiver 
contained "sworn allegations". Only one of the three petitions 
contained an affidavit and that affidavit, by an officer of the CATV 
company, contains none of the materials the Commission said it would 
require in the Second Report and Order. Surely this is not the 
"in depth" exploration that the Commission had unequivocally stated 
jt would require of CATV waiver proponents. And the Court makes a 
specific error of fact when it states eee! 

"  . .[the Oswego] petition was supported by the 


affidavit of Richard Conde, president of 
Unicable." 


As pointed out in Channel 9's brief (p. 21), no affidavit accompanies 


that petition.20/ In fact, the petition is wholly speculative and not 


directed to the public interest questions in view of what the 


Commission had said would be required. 


ee 


25/ Slip Opinion, p. 6. 


Unicable filed an affidavit with its reply ‘JA 35-38) which 
contained no probative fact whatsoever to which Channel 9 had 
no opportunity to respond. 
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| 
| 
The Court also cites (Slip Opinion, p. 10) Rule 56(e) of the 


Federal Rules of Civil Procedure, 28 U.S.C. Rule 56(e), |to show that: 


"There arose, therefore, an obligation on the 
part of those opposing the waivers to make a 
sufficient factual record, by affidavit or 
otherwise, to demonstrate the necessity for an 
evidentiary hearing." 


Rule 56(e) is misapplied here. The factual question was raised by 


| 
operation of the Commission's rules when the petitions were filed 


and the one affidavit that did accompany one of the three petitions 


contained no probative fact determinative of any public, interest 


question, i.e., “consisten[cy] with the public interest, and 


specifically the establishment and healthy maintenance of television 


| 
broadcast service in the area". The summary judgment provision of 


the Federal Rules is designed to establish whether the pleadings 
establish past facts that give rise to a justi@iable legal issue. 


| 
Here the issue was raised by filing of the petitions for waiver and 
| 


27 
the question was whether ence! pleadings with! speculative 


statements regarding future effect resolve the outstanding public 


eee 
27/ See Sections 74.1107(a), 74.1109, and Par. 146 of the Second 


Report and Order, Slip Opinion, p. 4, fn. 6. | 
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interest pnesctoneens The mere fact that an affidavit accompanied 
one of the petitions is not dispositive because that affidavit was 
not probative of the factual issue. Carter v. Williams, 361 F.2d 
189, 193 (7th Cir., 1966), Union Insurance Society of Canton, Ltd. 
353 F.2d 946, 950 (2d Cir., 1965). The Court's reference to the 
summary judgment provisions of the Federal Rule of Civil Procedure 
is thus misplaced because the one factual issue raised by the 
Commission's rules went unresolved. Cf. Semaan v. Mumford, 118 U.S. 
App. D.C. 282, 283; 335 F.2d 704, 705 (1964). Further, it is 
extremely doubtful that in the emerging area of CATV the factual 
issue inherent in a waiver petition could be finally determined upon 
the basis of contending affidavits and certainly not upon the basis 
of one purely speculative affidavit that contained none of the 
materials that the Commission stated in its Second Report and Order 


would be a condition precedent to waiver. 


The Court cites for support of the proposition that Channel 9 


had a duty to come forward with factual evidence and that a burden 


of proof reposed upon Channel 9; Springfield Television Broadcasting 


mee 
28/ Bond v. Vance, 117 U.S. App. D.C. 203, 2043 327 F.2d 901, 902 
(1964): 
"Not only must the ‘ultimate findings. . . 
flow rationally from the basic findings of 
fact, but the ‘basic findings [must also be] 
supported by evidence.'" (citations omitted). 
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| 
Corp. v. F.C.C., 117 U.S. App. D.C. 214; 328 F.2d 186 (1964). 


But as previously pointed out, it was actually the duty of the 
proponents of waiver to "make a sufficient factual record" and 
they did not address themselves to the public interest question 
raised by their petitions. The Springfield case is Seely 
cited by the Court in support of the proposition that the burden 
of proof was upon the television stations. In the Springfield 
case, a petition for reconsideration of a grant of By cater eon 
translator station was filed and no pre-grant petition had been 

| 
filed. Under Section 309(d) of the Communications Act of 1934, 
as amended, 47 U.S.C. Section 309(d), a petition to deny must 
precede Commission action upon the application and the burden is 
clearly upon the protesting party to show, with verified facts, 
that the public interest would not be served by the aaa. Here the 
burden was on the proponent of waiver to show that the grant would 


29 30/ 

"be consistent with! and "serve' the public interest. The 
| 
| 


proponents entirely failed to provide any meaningful factual support 
for their petitions. The Springfield case is inapposiite and the 
Court erred in finding a burden of proof resting on the television 


parties when the procedurally and substantively deficient petitions 


29/ Section 74.1107(a), supra. 


30/ Section 74.1109(c)(1), supra. 
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for waiver were filed. The Court, however, found (p. 11) that the 
public interest is served because the Commission showed some so-called 


"public benefits" would result. But the Commission did not itself 


enumerate these so-called “public benefits" related by the Court 22/ 


32/ 


These contentions were put forth by the General Counsel and 


evidently were accepted by the Court without any indication that 


31/ The Court does state, Slip Opinion, p. 11: 


"The Commission did not assert specifically 
that it would be in the public interest to 
grant these waivers." 


32/ C£. Hudson Valley Broadcasting Corporation v. F.C.C., 116 U.S. 
App. D.C. 1, 5; 320 F.2d 723, 727 (1963): 


"TThe General Counsel's]. . .brief contains 
a composite statement of facts selected 
from the pleadings which it asserts support 
the grant of the application. Facts 
militating against the grant are dismissed 
as'not important.’ Obviously, counsel 
cannot perform the fact finding function 
for the Commission. Nor can we assume that 
the facts submitted by its counsel are the 
facts on which the Commission acted." 
(Citing, inter alia, Securities and Exchange 
Commission v. Chenery Corp., 318 U.S. 80, 94; 
63 §.ct. 454, 462; 87 L.Ed. 626 (1943)). 
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the Commission considered them.22/ And the "public benefits" 
| 


related by the Court do not go to the public interest question 


defined in the Commission's rules, i.e., effect on local television 


stations. As pointed out in the pleadings, Auburn in|the Syracuse 


City Grade contours and Oswego in the Grade A contours | receive 
Syracuse television signals off the air and CATV is not necessary 
| 


for these to be "carried to Auburn and Oswego by CATV", (Slip 


Opinion, p. 11). The one "public benefit" related by the Court 


(p. 11) that could conceivably be addressed to the public interest 
i 


question is that the CATV benefits UHF because it makes UHF 


stations available to all CATV subscribers, but that argument was 
| 


specifically rejected by the Commission in the Second Report and Order 


(See Channel 9's brief, p. 17, fn. 20). Thus, the Court has affirmed 


Commission findings an waivers that admittedly fail to jenunciate any 


eS 
33/ In Local 833, UAW-AFL-CIO, Etc. v. N.L.R.B., 112 U.S. App. D.C. 


107, 113; 300 F.2d 699, 705 (1962), this Court stated: 

“Ordinarily 'the grounds upon which an 
administrative order must be judged are 
those upon which the recor¢ discloses 
that its action was based." [citing, 
inter alia] Securities and Exchange 
Commission v. Chenery Corp., 318 U.S. 80, | 
87, 63 S.Ct. 454, 459, 87 L.Ed. 626 (1943) .| 
We could sustain the Board's order upon a 
ground which it did not consider only if 
that ground were one ‘within the power of. 
[the] appellate Court to formulate.'" 
(footnote omitted). 
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facts showing that the public interest will be served and where the 
proponents of waiver totally failed to address themselves to the one 
and only public! interest question raised by their petitions for 
waiver. Thus, by finding a duty to come forward and a shift of burden 
of proof to the' television parties where the CATV proponents had 
totally failed to address themselves to the public interest question 
and had, in fact, addressed themselves to matters extraneous to the 
public interest question enunciated by the Commission, the Court has, 


by its opinion, rewritten the CATV rules without the prior notice 


required by the Administrative Procedure Act,— 34/ 5 U.S.C. Sec. 5.53, 


and reassigned ithe burden of proof in 100 market waiver proceedings 
on a case by case basis. Channel 9 relied upon the Commission's rules; 
they were not followed, and Channel 9 acted reasonably, Yet the Court 


affirms the Commission's decision. 


34/ Channel ry did not argue in its brief that the Commission's 
top 100 market rule had been changed. (Brief, p. 25, fn. 37). 
Channel 9'did contend that deviation from the rule was tmproper. 
The effect of the Court's decision, however, is tc rewrite the 
rule in a manner violative of the Administrative Procedure Act. 
Cf. Kessler v. F.C.C., 117 U.S. App. D.C. 130, 137, 326 F.2d 
673, 680 680 (1963), and Ranger v. F.C.C., 111 U.S. App. D.C. 44, 48, 
294 F.2d 240, 244 (1961). 
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C. The Court relates factual errors in its Opinion. |Proper 


statements of fact are contained in the briefs of [the 
various parties but were overlooked by the Court. | 


(1) The Court relates, without comment, the reason given by 
the Commission for the Auburn waiver (Slip Opinion, p. 8): 


"On [the] record the Commission waived the 
evidentiary hearing, finding that Auburn 
was outside Syracuse's Urbanized Area and 
‘also outside the Standard Metropolitan 
Statistical Area of Syracuse and in Cayuga 
County where New York City television 
stations are already being viewed on existing 
cable facilities. Carriage of New York City 
independent programming on the proposed Auburn 

systems will have little additional effect upon 

UHF development in Syracuse .***'" 


| 
Channel 9 pointed out (Brief, pp. 28- 29) that the si decisional 
| 
| 
reason given by the Commission for the Auburn waiver, i.e., 


i 
"| .New York City television stations are already being viewed 
| 


. 


on existing cable facilities. . .New York City programing... ‘will have 


| 
little additional effect, .."" (emphasis added), was factual error 


and no reference to that proposition was found in the record. The 
| 

Court has overlooked the fact that the Commission cites an error 
| 

of fact as the decisionally significant reason for the Auburn 
| 


| 
waiver. Because the proponents of waiver failed to present what 
| 


| 
even approaches a prima facie case for waiver in their petitions, 


Channel 9 and the other television parties were justified in 


| 
their sure expectation that an evidentiary hearing would be held. 
| 
| 
| 
\ 
| 
| 
| 
| 


The television parties had no opportunity to counter the 


Commission's erroneous statement of fact.22/ 


(2) The Court states that :36/ 


"(The Oswego] petition was supported by 
the affidavit of Richard Conde, president 
of Unicable." 


In fact, no affidavit accompanied the Unicable petition. The three 


oppositions to the Unicable petition filed by the television stations 
pointed to the lack of specificity and sworn affirmation as required 
by the Commission's rules. Only the Auburn petition contained any 
affidavit and that affidavit contained only self interesi declarations. 


In fact, Auburn later petitioned for a hearing and did not reply to the 


three oppositions filed against its petition. The Court also neceen el 


"(Channel 9] was cognizant of the sworn 
allegations made by the petitions." 


a 
35/ CE. Deep South Broadcasting Company v. F.C.C., 120 U.S. App. D.C. 
365, 370, 347 F.2d 459, 464 (1965): 
"We ‘think it unseemly for appellate Courts to try 
to ‘inform themselves as to the neture of off-the- 
record evidence so that they may have some basis 
of ‘appraising the extent to which a party might 
have nullified it by evidence of his own or 
qualified it by cross examination. The hearing 
room is the proper place to test these speculations. . - 


ww 


36/ Slip Opinion, p. 6. 


37/ Id, p. 10. 


| 
The Court obviously has overlooked the fact, as pointed out in 


38/ 


Channel 9's brief— that only one of the petitions contained an 


affidavit and that affidavit contained no allegations| probative 
| 
of the public interest question specified in Section| 74.1107 of 


the Commission's rules. 


(3) The Court cates) 


"The petition of General Electric Cablevision 
for waiver of the Commission's rules and 
permission to. carry three New York City 
stations and one Canadian station in Auburn 
was found defective. Nevertheless the 
Commission considered the petition in Light 
of the more detailed showing made by Auburn 
Cablevision." | 
The statement that the General Electric petition was considered in 
| 
light of the Auburn petition is merely the adoption of an assertion 


of the General Counsel in his brief to the Court and is not 


supported by the Commission's opinion. In its September 29, 1967 
memorandum opinion and order (Attachment A), the Commission 


38/ p. 21: "In a petition unsupported by affidavit, (R1-4) 
Unicable petitioned the Commission for waiver. . 
p. 14: “General Electric filed with the Commission an undated 
letter. . .[which it] did not serve [on] interested 
parties. . .and it pleaded only conclusions, none of 
which are factually supported in any BEERS whatsoever." 


39/ Slip Opinion, p. 8. 
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considered the scope of the Syracuse market hearing and stated: 


"We designated the applications for hearing 

[in the Syracuse market] to determine the | 

present and proposed penetration of CATV 

service in the market, the nature of any 

plans by the CATV operators for the furnishing 

of services other than the relay of signals of 

broadcast stations, and the impact of present 

and proposed CATV service upon television , 

broadcast stations in the market." 
Thus, it can hardly be contended that the General Electric petition 
is saved by the Auburn petition because the information that the 
Commission states it needs to make a public interest determination 
upon a petition for waiver in the Syracuse market must be presented 
on an individual basis. This information was not presented by 
General Electric. The Court's statement that the petition of General 
Electric ". . .was found defective. . ." is not supported by the 
record. In its memorandum opinion and order, the Commission does 
not even mention the General Electric petition beyond the fact of 
its existence (JA 50). In fact, on the basis of a pleading which 

40/ 


the Commission styled a petition for waiver— for Santa Fe, New 


Mexico, 55 miles from Albuquerque, a top 100 market, the Commission 


40/ No affidavits accompanied the pleading and it was not even 
served on the parties. See appellant-petitioner's brief, p. 14. 


| 
-30- | 
| 
| 


granted a waiver on exactly the same showing as made by General 


Electric here. The Commission did not find that petition 
\ 


defective. (Petition for review pending; Hubbard Broadcasting, 


| 
Inc. v. U. S. A., Case No. 20,924, D.C. Cir.). It would seem 


that the Court's characterization of the General Electric petition 
as defective is entirely its own and points to the fact that the 

\ 
General Electric petition could not have been granted jby the 


Commission because of the individual public interest gonsiderations 


that the Commission itself says must be considered and were not, 


(4) The Court states (pp. 11-12) that Carter Mountain 


Transmission Corp. v- F.C.C., supra, is inapposite here because, 
| 


though the Court there denied an application for a mitrowave 
| 
license because of the adverse effect on local television, the Court 


| 
finds that here certain public benefits enunciated by the General 
| 


Counsel, but unmentioned by the Commission itself, would result. 


The public interest question, however, is the effect that five new 
| 


| 
distant signals on CATV systems within the Syracuse City Grade and 


| 
Grade A contours will have on the healthy maintenance and 


-31- 


development of local broadcast service in the area =! The 


Commission's decision does not resolve the question. In Carter 


Mountain, a hearing was held to make the same determination that 
should have been made in a hearing in this case and was not made. 
Further, the Commission, citing Carter Mountain, has now determined 
that a hearing must be held on other public interest aspects of the 
Eastern - New York-Penn applications for microwave facilities in 


the Syracuse market (see Part IV-A), 


42/ 


(5) The Court recites that:— 


‘Without microwave there simply would 
not be CATV in Auburn and Oswego." 
That statement is rosea! the argument is nowhere found in the 


briefs and is non-dispositive of the pudlic interest question. 


(6) Finally, the Court erred by accepting the Commission's 


statement that Auburn and Oswego are 25 and 35 miles from Syracuse. 


41/ Section 74.1107(a), supra. 
42/ Slip Opinion, p. 11. 


43/ The Oswego system has been operating since December, 1965. 
That system has never alleged that it is operating at a 
loss and claims 900 subscribers. (Reply te Oppositions to 
Petition for Stay, p. 7, and Commissioner Cox's dissent, 
JA 59-60). 
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| 

| 

The Court states (p. 7) that Auburn is “about 25 miles from 
Syracuse” and Oswego (p. 6) is “approximately 35 miles from 
Syracuse". The Court has overlooked Channel 9's correct 
statement that ". . .Auburn and Syracuse are about 18 miles 
apart. . ." and "| ,the city limits of Oswego and syracuse 
are about 30 to 31 miles apart". Cf. Stephen Vaughn dea 
Associates, 9 R.R.2d 263, 264-5 (1966) cited, inter alia, 
Channel 9's brief, p. 27, fn. 39. Auburn is within the City 


Grade contours of all Syracuse television stations, including 


the UHF, and is in the heart of the Syracuse market. | Oswego 


is in the middle of the Grade A contour, is not in any respect 


on the fringe of the market, and is a vital part of that market. 


SUMMARY POINT 


From the foregoing specifications, one point shines, and 


that is the fact that there was no notice that more would be 

required of Channel 9 than it showed. It may be said that in 
HOS CAT cary proceedings more pre-hearing specificity should be 

required of the objector, but certainly that requirement should 


not be placed on Channel 9 for the first time only after the 
proceedings before the Commission were completed. The whole 

| 
thrust of the Court's per curiam opinion is that in [this burgeoning 


CATV field something more might well be required. However, the 
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Court, we respectfully submit, simply missed the point, prejudicially 
to Channel 9. Until the release of the very per curiam opinion itself, 
the Commission's rules just did not require this "something more". 
Channel 9 has been irreparably injured. Basic fairness to the appellant- 
petitioner would require a remand of the case to the Commission for an 
opportunity to Channel 9 to meet whatever may be the new requirements. 
In an analogous case, KGMO Radio-Television, Inc. v. F.C.C., 119 U.S. 
App. D.C. 1, 3; 336F.2d 920, 922 (1964), involving then recently 
adopted requirements in AM radio proceedings, this Court stated: 

"We think it is within the Commission's 

authority to require more information 

than appellant gave. But since appellant 

had no notice, in the Commission's past 

decisions or otherwise, that more would 

be required, the petition should not be 

denied on the ground that more was not 

furnished. We therefore remand the case 

to the Commission. Unless it decides the 


case on other grounds, it should permit 
appellant to amend and amplify the petition." 


(footnote omitted). 


CONCLUSION 


WHEREFORE, the premises considered, Channel 9 Syracuse, Inc., 


appellant and petitioner in the above captioned cases, respectfully 


requests that this Court rehear the above captioned cases and that 
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the Court reconsider and reverse its decision and remand the 
| 
to the Federal Communications Commission for hearing, 


Respectfully submitted, 
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In re Petitions by 
GERALD SLECPATC CASLEVISION COAPOASTION 
Van Suren, new York 


CKET 10. 17131 
File iio. CATV 100-65 


Lewes we we 


17132 17133. «17134 


~. 


Section 74.1107 


cATV systems in 


Market 


Seam WR arr, = 
ee De LW eee ay habe 


= a 
Van Buren, New Zork 


DOC. REE NO. 17135 
Pile No. h70=cL-P=5S 


ete ‘ren 
BOERC pipome Oot “? nl © 


Camillus, vex York 


DOCLE? NO. 17136 
File No. 4879-C1-P-56 


for Construction permits for new point-to- 
noint microwave radio stations 


DOCKET NO. 17273 
Pile No. CaTV 100--150, 


NEWOGANNZIS oC ware tPORAT TON 
Manlius, New York 


Ed ae Dd ed ak ed a de ed ee ee eee 


17274 17275 17276 
17277. 17278 


hor: ity pursuant to Section 74.1107 
V systems in the 
New York Market, ranked 31st 


wwe 


BRUOLANDUY OPRIFON AND O2D=2 
Adopted September 29, 1967 ; Released October 2, 1967 


By the Comission: Commissioner Bartley absent; Commissioner Loevinger 
dissenting and issuing a statement. 


l. &oplicants in this proceeding are seeking authority pur 
suant to Section 74.1107 of the 2ules to import and distribute distant 
signals on CATV systems to be operated in sommunities located within 
the Syracuse television market and authorizations for construction 
permits for point-to-point mic rowave radio stations to relay television 
gigaals to those CATV systems. We designated the applications for hearing 


BEST Cc 


from the ori 


2- 
| 
trvice in the 


“ 


market, the nature ol cuy plans by tae CATV operators for the furuishing 
of serviccs other thea the relay of signals of beoadcast stutions, and 
the impact of present and proposed CaTV service upon television broad- 
tations in whe maziet. 1/ Channel 9 Syracuse, Inc., the liccasee 
sion station WAYS(TV) at Syracuse, New York, moved) the scview 
Board lor an enlargezeat of issues to permit inquiry into whether a grant 
o2 certain of the applications would result in a conccutration of control 
the media of mass communications in the Syracuse area which would be 
noonsistent with the public interest. The Revicw Board denied the motion 
"So 573-254, 8 FCC 2d 682, released June 25, 1967) and Channel 9 has 


to detersine the present and proposed penutration of CATV s 


“ted for review of that determination. 2/ 
' 
Caennel 9's motion is directed to Ncwohanncls‘| applications 
of Section 74,1107 with respect to proposed CATV systems at 
East Cyeacuse, Camillus, Manlius, Minoa, Liverpool end Faystteville; and 
to Eastern ierauave’s cpplications for. microwave facilities co re2c; 
television signals to CATV systems located within tbe Grady!’ eqntour_of 
the Syracuse television stations. Both NewChannels and Zastern Microwave 
are subsidiary corporations of Newhouse Broadsasting Corporation which is 
the licensee of WSYk-TV, WSYR-FPM, and Woks in Syracuse nud WSYE-TY in 
Elaira, New York. <All of the said corporations are controlled by the 
Newhouse family which has controlling interests in the only daily 
paper, the only daily morning newspaper an 
in Syracuse; a OATV system in Rone, Kaw 10 
m3 in several comaunities in the Syracuse 13% 
those proviously mer.tioned; 3/ and in one of the three appl 
CATV franchise for the City of Syracuse. Channel 9 asserts) 
is required to determine whether the grant of the aoplicati¢ 
NewChannels and Eastern Microwave is consistent with the public interest 
in view of the control by the Newhouse family of other media of mass 


communications in the same area. 4/ 


if Foo 67-63, released February 24, 1967; and FCC 67-295, released 
Maven 24, 1967. 

Tae application for review was Tiled on July 3, 1957. 1: 
dings were filed by the Broadcast Bureau on July 14, 1957, aa 
aS 

~. 


ly by HouCaannels Corporatioa end Laster icrowcve, inc. on July 24, 


ae § 
. & reply was filed by Channel 9 on August 3, 1967. 
According to Channel 9, the communities in which the Newneuse interests 
hold CATV franchises have 2 combined population of 199,240. 
h/ It is also alleged that the Newhouse family owis 50 pert 
( York-Penn Microwave Corporation which provides or wail. provi 
Signals to CATV systems in the market. An application is pending 
/transfer to the Newhouse family of the remaining 50 percent: interest in 
this corporation. The application by that corporation for & construction 
permit for point-to-point microwave radio stations to provi¢e service to 
the CATV system at Auburn proposed by Auburn Cablevision Corporation was 
granted by our Memorandum Opinion and Order, FCC 67-63. 
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3. The| Review Board held that a policy determination concerning 
the extent to which the Commission should undertake to limit the cross-= 
ownership of CATV and other media of mass communications is of such 
general application that it can better be resolved in the context of a 
rule making proceeding. In view of the Commission's policy pronounce- 
ments in the First Report in Docket No. 15415 5/ wherein we held that no 
across-the-board prohibition against common ownership of CATV systems and 
television stations is warranted and the current inquiry in Docket No. 
17371 6/ into the policy questions raised by Channel 9, the Review Board 
concluded that "it would be inappropriate to add the issue in this adjudi- 
catory proceeding.” 


4. We do not believe thet our past policy determinations or our 
currest inquiry into whether new policies should be adopted with respect 


adequate basis for refusing to include a concentration of control issue in 
an adjudicatory proceeding such as this involving the applications for 
microwave frequencies. If the factual allegations supporting a request 
for enlargement of issues by reason of the potential common control by an 
applicant for a license from the Commission over CATV systems and other 
media of mass communications in an area raise substantial public interest 
guestions, the request should not be denied solely because the Commission 
has not yet developed a long range policy on the subject. We shall there- 
fore grant review for the purpose of determining whether Channel 9's plead- 
ings raise such public interest questions. 


5- Eastern Microwave's applications for microwave facilities 
involve the Commission's licensing function. 7/ According to 
Channel 9's undisputed allegations, Eastern Microwave, several of the 


5) Acquisition of Comminity Antenna Television Systems, 1 FCC 2d 387, 
adopted July 27, 1965. 

6/ Notice of Inquiry into Pere gos, Patterns of Ownership in the CATV 
Industry, Docket No. 17371, FCC 67-460, 7 FCC 2d 853, adopted April 12, 
1967. 

2/ Cf. Carter Mountain Transmission Corporation v. Federal Communications 
Cormission, 116 US App DC 93, 321 F 2d 359 (1963) cert. denied 375 US 951; 
Citizens TV Protest Committee v. Federal Communications Commission, 121 

US App DC 50, 348 F 2d 56 (1965). Section 74.1107 is directed to a deter- 
mination of the effect of importation of distant signals upon the establish- 
ment and healthy maintenance of local television broadeast service. 
Channel 9 makes no claim that the concentration facts alleged by it are 
pertinent to the latter determination. 
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DISSENTING OPINION OF COMMISSIONER LEE LOEVINGER 


This is a typical proceeding under the Commission's CATV 
rules and involves numerous parties, myriad pleadings and a welter 
of litigious tactics. The present Commission action is probably not 
centrai to cispesition of the proceeding, much less having any wider 
signizicance. However, it illustrates two points that I think should 
be made. 


The facts relevant to these points can be simply stated. On 
Sepecaiser 20, 1966, Newchannels filed a petition for Commission permission 
to operate a CATY system in the Syracuse market. Newchannels set forth 

in ics petition that it is a subsidiary of Newhouse Broadcasting, which 
operaces AM, FM and TV stations in Syracuse. Channel 9, another Syracuse TV 
station operator, and others, filed the usual oppositions, and the matter 
was designated for hearing by Commission orders of February 24, 1967, and 
tarch 24, 1967. ‘The issues specified by the Commission were, in substance, 
wnat competitive impact the proposed CATV operation would have on broad- 
casting and whether the proposals are consistent with the public interest. 


Newchannels contended before the Hearing Examiner that the issues 
did, or should, permit the introduction of all evidence rclevant to the 
relationship betweea petitioner's proposals and the public interest. The 
Hearing Examiner ruled, in effect, that the issues were confined to the 
competitive impact the proposals would have on broadcasting in the market. 
Tais ruling was appealed to the Review Board and affirmed. Newchannels 
then appealed to the Commission asking "chat the issues be enlarged to 
allow the adduction of public interest evidence beyom what may be 
contemplated" under the competitive impact issues, or, alternatively, 
that Newchannels "be given the opportunity to file an appropriate petition 
to enlarge the issues.” The Commission summarily denied this request in 
an order adopted August 30, 1967 and released September 6, 1967. FCC 67-991. 


On April 13, 1967, Channel 9 filed a motion to enlarge the issues 
to include the relationship between Newchannels and the Newhouse communica=- 
tions interests in the Syracuse market and the question whether this 
relationship is in the public interest. The Broadcast Bureau, as well as 
other parties, opposed enlargement of the issues. The Review Board noted 
that the facts were not in dispute and, indeed, were Iknown to the Commission 
at the time the proceeding was designated for hearing. It held that "the 
questions raised are questions of policy rather than questions of fact," 
and that the policy issues are before the Commission in the broader context 
of general inquiries and rulemaking proceedings. Accordingly it held that 
it would be inappropriate to enlarge the issues in this proceeding. This 
ruling was appealed to the Commission, and this is the matter now before 
the Commission. 
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The Commission now rules that the relationship between Eastern 
Microwave, which is an affiliate of Newchannels operating part of its 
CATV system, and “other media of mass communications in| the Syracuse 
markez" shall be added as an evidentiary issuc, as well'as the issue of 
whether this relationship is consistent with the public interest. 

| 


Tne issues now added by the Commission would clearly have been 

encompassed within the scope of the issues which Newchannels sought to 

added to the proceeding, and which the Commission refused to add upon 

he seticion of Newchanneis. The issues now added by the Commission are 
norrover than those proposed by Newchannels in the sense that they seem 

to permit only evidence which might be adverse to the CATV applicant, 
rather than all the evidence that would bear upon the relationship of the 
ATV proposal and the public interest. No other basis appears for the 

differing treatment of the Newchannels request to enlarge the issues and 
the Channel 9 request to enlarge the issues, both of which were opposed 

by the Broadcast Bureau and denied by the Review Board. 

The present action of the Commission looks less like an even- 
handed administration of justice or an impartial search for all relevant 
facts than like a manifestation of institutional bias and myopia such as 
has been suggested by prior actions in this field. See Fetzer Cable 
Vision, 6 FCC2d 845, 857 (1967) (dissenting opinion). | 

The second point worth noting in this case is that a proceeding 
which was designated for hearing seven months ago and assigned to 4 Hearing 
Examiner, has now been before the Review Board twice and the Commission 
twice even before completion of the pre~hearing conferences between the 
Hearing Examiner and counsel for the parties. Interlocutory appeals and 
proceedings of this kind are dilatory and wholly destructive of any 
reasonable or efficient hearing process. Such interlocutory and partial 
appeals of acause have not been allowed in the Federal jcourt system for 
many decades. Carrol v. United States, 354 US 394 (1957); Cohen v. 
Beneficial Loan Corp., 337 US 541 (1949); U. S. Rubber|/Co. v. Wright, 

359 F2d 784 (CA 9th 1966); Rosen v. Sugarman, 357 F2d 794 (CA 2nd 1966); 
Courembis v. Independence Ave. Drug Fair, 316 F2d 659, | 115 AppDC 7 (1963). 
The Commission clearly must give to its Hearing Examiners the entire 
authority to handle a procecding assigned to them for hearing until the 
hearing has been completed and a report or decision made. Thereafter the 
Review Board and the Commission will have ample opportunity to correct 
any errors that may have been made. Until the Commission formally adopts 
such modern practices it should at least discourage interlocutory appeals 
by refusing to review interlocutory rulings except where a clear abuse 

of discretion is manifest. 
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ATTACHMENT B 
before the 
PeveaAi COs. UeacALLONS COMMISSION FCC 67-1030 
Weshinetor, D. C. 20554 5093 


In re Petition by 
SUBURBAN CABLE TV CChrAnY, INC. j File No. CATV 100-50 
t, 


For authority pursuant to Sect.o: 74.1107 ) 
of the Rules to operate experine.tai CATV ) 
systems in the Philadelphia, vennsylvania,) 

) 


Television Market 
i 


: ji! 
MEMORANDUM OPINION AND ORDER jit 


“a 


eos e Se Le OS 
Adopted September 12, 1967; Released September 13, 1967 


8y the Commission: Chairman Hyde concurring and issuing a state- 
ment in which Commissioner Cox joins; Commissioner Bartley dissenting; 
Commissioner Jotinson dissenting and issuing a statement in which Commissioner 
Loevinger joins. 

1. Suburban Cable TV Company, Inc., a wholly owned subsidiary 
of Triangle Publications, Inc., requests authority to establish an ex- 
perimental CATV operation in designated communities of the Philadelphia, 
Ponnsylvania, suburban area. More specifically, Suburban proposes to 
establish CATV systems with head-ends located in Perkasie Borough and 
Upper Pottsgrove Township which would provide subscribers with service 
from stations providing a predicted Grade B or better signal to desig- 
nated communities. Suburban would also, upon Commission approval of the 
instant request, establish CATV systems with head-ends located in Schuyl- 
kill Township and Downingtown Borough to provide service from the local 
(predicted Grade B or better signal) stations and from the New York VHF 
independent and! educational television stations (channels 5, 9, 11, and 
13) to designated communities. In addition, all systems would provide 
a cable channel for weather service and Associated Press news. Suburban's 
petition for authorization of an experimental CATV operation in the Phila- 
delphia suburbs is opposed by Chester County Broadcasting Company, the 
licensee of radio Station WCOJ in Coatesville, Pennsylvania, and by the 
licensees and/or permittees of channels 3, 17 and 29, Philadelphia. i 
The licensees of channeis 2, Salt Lake City, Utah, and 35, Erie, Fennsyl- 
vania, Cosmos Cablevision Corporation, Television Communications Corpora- 
tion, The Jerrold Corporation and Cox Cablevision Corporation support 
Suburban's experimental proposal. 


nn STUN UE \_7 ay. Poet 
1/ "Opposition to Petition for Authorization of Experimental CATV Operation", 
filed July 7, 1966, by Chester County Broadcasting Company; “Opposition 

to "Petition for Authorization of Experimental CATV Operation'", filed 

July 25, 1966, by Westinghouse Broadcasting Company; “Opposition to ‘Petition 
for Authorization of Experimental CoTV Operation’, filed July 25, 1966, 


by WIBF Broadcasting Company; “Response and Request for Participation By 
Philadel hia Television Broadcasting Co.(Station WPHL-TV, Philadelphia, a)", 
filed July 26,1966. 


2. Suburban contends chat the facts concerning CATV impact 
ean be obtained only Eros. a dataticd study of operating systems in a 
major market which contsins viabie UHs stations. The essential element 
in Suburban's proposal to conduct <n experimental CATV program is the 
concurrent operation of systems limited to predicted Grade|B or better 
signals and of systems which would also deliver the distant signals 
noted above. Such a controlled e:periment, it is asserted, could furnish 
the Commission with valuable information to determine the actual effects 
of CATV operations in certain suburben communities adjacent to a large 
metropolitan area upon the development and maintenance of local UHF sta- 
tior.:. In effect, Suburban proposes to establish a test laboratory in 
the Zollowing communities in Chester, Montgomery, Bucks and Berks Counties 
(all in Pennsylvania): 2/ 4 
3 er 
: ips 


LOCAL SIGNALS ONLY II. LOCAL AND DISTANT SIGNALS 


t 


| 
Perkasie System Downingtown System 


Perkasie Borough (4,650) Downingtown Borough (5,598) 
Sellersville Borough (2,497) East Caln Township (758) 
Hatfield Township (5,759) Malvern Borough (2,268) 
East Rockhill Townsnip (1,990) 


Upper Fottsgrove System Schuylkill System 


| 
Upper Pottsgrove Township (1,987) : Phoenixville Borough (13,797) 
Lower Fottsgrove Township (3,824) Tredyffrin Township (16,004) 
Limerick Township (5,110) Schuylkill Township (3,461) 
Trappe Borough (1,264) Spring City Borough (3,162) 
West Pottsgrove Township (3,501) 
Boyertown Borough (4,067) 


| 
Suburban urges that careful observation of the responses of these com- 
munities to new CATV systems for a three to five year period would be 
most valuable to the Commission in measuring the actual effect of CATV in 
the Philadelphia market. | 


3. Chester County Broadcasting Company, & Commission licensee 
and the holder of several CATV franchises in Chester County, advocates 
denial of Suburban's request since it believes the test suggested would 
have adverse effects upon Chester County Broadcasting's competitive status 
and would result in pressure from other communities to be| provided with 


2/ Figures given are derived from the 1960 United States Census of 


vopulaction. 
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Gistant signals. eK 

Suduecben proposal. sei eppes “ in xenecal, Ciuim that: (1) the 
purpose of the experimenta. Drojweai iy ouscuce and existing CATV systems, 
such as Triangle's ‘binghamton, Now Yocs, operation (Empire State Cable 

TV Co., Inc.), could provide relevant cata; (2) the institution of 
Suburban's systems ‘25 proposed woule result in the fractionalization of 
the audience availetls co suport total UHF stations; and (3) the pro- 
posed experiment violates t 200 Soe ion's policies governing experi- 
mental authorizations and there is no provision in the Commission's regu- 
lations for the licensing of CATV systems. 


4. Philadelphia is currently ranked as the 4th television 
morket based upon a total net weekly circulation of 2,060,400. Fhila- 
celohia is assigned three commercial VEF channels (3, 6 and 10) and these 
channels provide NSC, ASC and CBS programming, respectively. Of the 
three commercial UNS assignments in Philadelphia (17, 23 and 29), two 
(i7 and 29) are operational as independent stations and the remaining 
assignment has an outstanding construction permit. One (*35) of the two 
noncommercial ecucational assignments (*35 and *57) is also operational. 
adcitionally, the UEF commercial assignment at Burlington, New Jersey, 
(48), waich is included within the Philadelphia market definition of the 
American Research Bureau, operates as an independent station. The com- 
munities involved in the experimental proposai vary in their distances 
from Philadelphia from iC to 35 miies and, with the exception of Boyer- 
town Borough, are included within the United States Census definition of 
the Philadelphia Standard Metropolitan Statistical Area (4,342,897). 


5. In the Second Report and Order, 2 FCC 2d 725, we concluded 
that the question of CATV entry into the major markets presents a sub- 
stantial problem which requires exploration in appropriate evidentiary 
hearings and, therefore, the Section 74.1107 hearing requirement was 
imposed upon those CATV systems in the top 100 television markets which 
proposed to import distant signals. This requirement, it was expected, 
would provide the information which we indicated was necessary to enable 
proper Commission evaluation of the impact of CATV development in the 
major markets. We believe it appropriate to continue with that method of 
proceeding and deny the subject requests for operation of CATV systems 
in the Philadelphia area, on an experimental basis. We note that there 
are deficiencies with respect to the proposed experiment. 3/ But in any 
event, we believe that at this juncture and with the possibility of new 
important developments (e.g., in the copyright field), authorization of 
an experiment of this nature is inappropriate. Accordingly, the Suburban 


— 
3/ Petitioner fails to supply adequate information concerming the nature 
of the semple areas in terms of social, economic and demographic character- 
istics end makes no attempt to indicate the sampling techniques to be 
employee in determining the CATV system's impact on local UHF stations. 


zTequest for authority to oper te onp2rimaental CéTV syste ens in the Phila- 
delphic market will be denicd wicnough, as Suburban requests in the event 
its experimental proposal is ceaic:, its petition will de retained and 

will be treated as a Section 74,.ilv? waiver request for all listed CATV 
systems when consolidates consideration of pending market proposals is ripe. 


Accordingly, IT iS ORDERSD, That the petition for authorization 
of experimental CA.V operation, filed by Suburban Cable wv Co., Inc. on 
June 1, 1966, iS DENIED. | 


IT IS FURTHEX OKDERED, That said petition 1S RETAINED with 
the same file number (CATV 100-50) and WILL Be PROCESSED as a petition 
for waiver of the hearing requirement of Section 74.1107 of the Rules 
for all CATV systexs listed. 


FEDERAL COMMUNICATIONS COMMISSION 
| 
Ben fF. daple 
Secrets 
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CONCURRING STATEMENT OF CHAIRMAN HYDE 
IN WHICE COMMISSIONER COX JOINS 


In view of the dissenting opinion, I believe it advisable 
to state more fully the reasons why I agree with the majority 
opinion. 5 


Pirst, I recognize that the matter is one of great 
importance to the “public interest in the larger and more 
effective use of radio" (Section 303(g) of the Communications 
Act of 1934, as amended). For that reason, we acknowledged 
in the Second Report the need for further careful study, and 
stated that as we gained additional experience we would review 
our policies. I would therefore ordinarily be most receptive to 
the idea of a test such as proposed here, in order to obtain 
further data. ‘And, I fully agree that any defects in the test 
might be remedied by appropriate conferences with the party 
proposing it. 


Where I disagree with Commissioner Johnson is his summary 
disposal of the erucial consideration that we are on the threshold 
of most significant changes in this area -- namely, that there 
will be legislative copyright developments that will have great 
impact on CATV's development. : oa 


If, then, we were to authorize the test in question, we 
would be collecting information -- available in a few years or 
so -- as to what effect importation of distant signals, such 
as those of the New York independents, has on the development 
of independent UHF stations in a market such as Philadelphia. 
yet, we now stand on the verge of a complete revision of copy- 
right legislation which will define more specifically the liability 
of CATV systems. In my judgment -- and it is one which I 
believe is shared by many other knowledgeable observers -~ it 
is most unlikely that there will be a CATV operation such as 
proposed in the test in a large market like Philadelphia, a year 
or so from now. The pertinent legislative proposals all speak 
in terms of a compulsory license for underserved areas -- an 
entirely different situation not involved in the suggested test -- 
but contemplate substantial copyright liability for cable 
operations in the major, well-served television markets. The 


uestion of whether certain vrogranding carcibd by distant 
stations will be available in a pacticulaxr cable community, 
and if so at what cost, will neccessarily affect the form, if 
not the feasibility, o£ CATV “yperation in cities like Philadel- 
phia. | 
| 
I will not here speculate on what the paeare of a CATV 
operation in a market such as Philadelphia might be, after 
these copyright developments have occurred. Seiee & it to say 
that CATV operations in these major markets will not, I am 
fare, continue to stand outside the program distribution process; 
chat when they are brought within that process, it will mean 
a significantly different kind of oper=ticn; and that I therefore 
simply Go not see what useful EZOSS would be served by authoriz- 
proposed test. It would necessarily be designed to 
data about a sitvation which would shortly undergo 


change. 

I do not mean by the foregoing to indi¢ate that when 
these developments take place, there will automatically be no 
more hard questions of CATV communications policy left for 
consideration by this Commission. Perhaps there will be. But 
the short answer is that we must await the developments -- and 
particularly Congressional action as to copyright -- before we 
can determine what judgiwents, if any, we are called upon to 
make in the wake of such changes. 


Meanwhile, we are going forward with bets hearings 
designed to explore questions as to the impact of importing 
distant signals. I have much greater confidence than Com- 
missioner Johnson in the possibility of developing factual 
records in these proceedings which will add to our fund of 
information in this area. I do not believe that a limited 
test in one market which will oeaies substantial time should 
be substituted for the proceedings in which we are now engaged 
in accordance with the plan embodied in the Second Report and 


Order. 
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Cable Telovesi. perimentation 


[In Re Petition by Sabnoban Cable TV Company, Inc.,...-- J 


din on of Gormmissioner Nicholas Johnson 
in Which Com:missivuner Lec Loevinger Joins 


The imipl cations of the growth and potential of cable television 


are, py any standard, among the most important questions confronting 
this Commission. The cable that now carries television signals may 
so:neday be suitable for the “home communications center": facsimile 
printing. closed cixcuit television, picturetelephone, data transmission 
for a computer consoie for information retrievai or teaching machine, 
ang other wonders to corne. Today the cable--with twelve, twenty, or 
potentially more television channels--offers the possibility of a dramatic 
increase in program diversity over what ig presently available to most 
viewers. At the same time, CATV potentially threatens the strength 
and perhaps even the continued existence of stations providing useful 
local programming, especially developing UHF stations--stations today 
providing the programming for cable television. 

Thus, like any technological innovation, cable television 
offers the nation a mixture of promise and peril. What course should 
responsible officials take to maximize the benefits and minimize the 
costs? Onthis troublesome question self-serving speculation abounds. 


Those with a financial stake in the cable business herald its advantages 


with beguiling enthusiasni, and understuadavle impatience with the 


| 
“CC's seeming foot-dragzing a:xl its paternal anxiety for the economic 
8& : y 10; 
| 


| 
well being of local broadcasters. Local broadcasters, for their part, 
predict extinction for the local ie!cvision station and allude darkly to 


the impending demise of the lecai democratic process. |The FCC has 
| 

set forth its controlling policy in a 95-page document ambiguously 

entitled 'The Second Report and Order. "' 


There is, in snort, no lack of opinions. 


What is needed are facts. 


Faced with this need, what has the Cornmission done? The FCC 


has today refused Suburban Cable Company, Inc., permission to conduct 


| 
a controlled experiment, designed to test the actual impact of CATV 


operations on UHF prosperity in suburban Philadelphia.| I cannot join 


my colleagues in this decision. (Nor, I note, can Commissioners 


| 
Bartley and Loevinger.) I find it puzzling, and, indeed, somewhat 


depressing. By denying this petition we serve no cause) save ignorance, 
| 


further denying ourselves the opportunity to obtain hard empirical data 


concerning one of the most vital issues before us. 
| 


I have no quarrel with the principle relied on by’ the majority, 


| 
that this case should be governed by the CATV rules promulgated in 


March of 1966 in the Commission's Seconc Report and o) rder. Ad hoc 


24 | 
departures from administrative policies serve neither SES agency nor 
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its constituents, as I have aren “elsewhere. 

S2a 827, 643 (S87). But the CATV rules do not 
embody a policy. Their ain. was to iemporize--to give the Commission 
time in which infort welion cet .e be gatnered and analyses completed, so 
that sound and curable policy ecterminations could be made at a later 
cate. As we stated at the time: 

uOur purpose is to take hold of the future--to insure 

a situation where we or the Congress, if it chooses, 
can make the fundamental decisions in the public 
interest upon the basis of adequate knowledge. '' 

Seccnd Report and Order, 2 F.C. C. 24 725, 785 (1966). 


By stifling this proposal to create a real-life laboratory in suburban 


Philadelphia, we hollow this prietly-glimpsed ideal. How ironic that 


in the Second Report we cite the Philadelphia metropolitan area as the 


most archetypa! instance of “the most critical question posed" by the 
burgeoning popularity of cable television. That question, we said, 
was how to "mesh" the growth of CATV with the growth of UHF broadcasting. 
What does Suburban Cable propose? Philadelphia now has three 
local UHF independent stations. Suburban Cable proposes to enlist 
subscribers in a smail blec of Philadelphia suburbs. Half their sub- 
scribers would be served with local signals only. The other half would 
receive the local stations and distant signals from New York independent 
channels 5, 9, ll, and 13. Viewing habits could be compared. This 


experiment, thus, could provide an excellent empirical test of the 


-4- 


* . 7 . t 
hypothesis that tne importaiion oi distaat signals from strong and well- 


financed independents in cities iike New York, Washington, and Los 


Angeles would inhibit the growth of local UHF independents in other, 


smaller metropolitan areas. | 
| 


It is this hypothesis which underlies the current FCC policy 
| 
to prohibit such importation. But this hypothesis is only that: a 
hypethesis. Its validity depends upon the outcome of its testing with 


facts, empirical data which the Commission simply does not have 


available to it. This experiment could provide us with such information. 
| 


What could this experiment tell us? It could tell us whether 


suburban Philadelphians really will, as UHF advocates fear, prefer 
supposedly "superior" programming brought in from afar to the local 


news and talent on local UHF stations. It could tell us specifically, 


which distant programs are preferred over which local programs, and 
vice versa, and what specific kinds of viewers prefer what Kinds of 
programs. It could tell us whether UHF's are "local" in any significant 
respect other than the location of their transmitting equipment. The 
experiment would indicate the kinds of responses CATV and UHF 


operators would make to each other--whether one or the other's pro- 
gramming would turn out to be so much more popular that its competitor 


would simply have to close down, whether they would divide the market 


with substantially similar kinds of programming, or whethet the increased 
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potential for diversity would procese an ulic “ing of very different types 
of services to the viewer. 

To these questions, and othees iike tne, this Commission must 
have answers if it is to make « nacious and wise policy choices about 
the appropriate “rmcsh" for CATV and UHF nationwide. If errors are 
to be made now much better to make them for hundreds of viewers than 
for millions. Our judgments turn on questions of fact--social and econo- 
mic data, not "fact'' in the sense that lawyers understand the term. They 
are not the sort of questions which can meaningfully be answered in ad- 
judicatory hearings alone. Cross-examination may inform a judge ora 
jury about the credibility of a defendant's aiict. But court room tactics 
cannot inform a policy-making body about patterns of social behavior-- 
especially when the contestants have no data on which to base their 
arguments. If such questions were critical to the future course of a 
private corporation's development, or to the validity of a tenet of social 
science, neither a board chairman nor a professor would consider hiring 
two lawyers to thrash the matter out before him in order to develop the 
“true facts" of the case. 

For the FCC to continue to rely on hearing procedures alone for 
these factual] questions is to assure the perpetuation of a cross-fire of 
speculation and counter speculation. The danger is great that the 


temporary rules laid down in 1966 as a stop-gap measure will harden 
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from the ori 


into permanence. Or perhaps sos «we 9ener CON js Fomnise, | 
arbitrary, will be struck beuveen the parvies ai interest, In any 


event choices altogether crucial to the futere of television will be 
z. | 
made by default. 


It ig not ailogethc: clear, at least to me, why the majority has 
chosen to reject this proposed experiment. First, the majority "notes"! 
| 
shat there are "deficiencies" in the proposal. Second, the Commission 
opinion (and Chairman Hyde's separate concurrence) seem to reject 


the very principle of conducting experiments when it says, ''. .. in 


any event, we believe that at this juncture and with the possibility of 
| 
new important developments (e.g., in the copyright field), authorization 


of an experiment of this nature is inappropriate. "' 


As for deficiencies in the proposal, this may well be true. I 


do not want to be understood as endorsing the precise package Suburban 
| 


Cable has presented. WhatI do endorse is the principle of conducting 


experiments such as this one. Given the peculiar significance of the 


| 
Philadelphia market, why not begin there? If we consider the instant 


proposal inadequate, why not encourage and aid the petitioner in designing 
a better one--rather than simply noting its "deficiencies" in our opinion 
rejecting the proposal? Let us convene the parties, members of our 


own staff, and outside experts in sociological and economic surveying. 
Their task would be to help us settle on the kinds of questions the experi- 


ment should be designed to answer, and how it should be structured to 
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ensure meaningful results. Sur's questions could include those which 

I have mentioned above, as weil -is others. Methodological refinements 
of the petitioner's proposa! might» clude strictures as to number and 
date of surveys (before the expe sin.ent is begun, after it is terminated, 
and one or two times durviny its life). They would also relate to the 
winds of data to'be gathered {such as census-type facts on papulation 
composition; technical facts respecting types and quantities of receiving 
equipment; viewing habits; and general use of leisure time). Perhaps 
the most appropriate experiment could and should be conducted in 

some other city, where it would cause even less disruption. 

However a fina! proposal might look, it is clear that some sort 
of empirical investigation is a prerequisite for rational policy-making 
for cable television. It is also clear that the Philadelphia metropolitan 
region provides a useful setting for a specific project. 

The Commission's disinclination to experimentation generally 
because of the potential relief from copyright charges seems to suggest 
a notion that the Commission can leave fundamental cable television 
policy decisions up to Congress ‘and the Register of Copyrights at the 
Library of Congress. This is a false hope. Whatever decisions may 
ultimately come from deliberations concerning the copyright status of 
cable television transmission, the hard questions of communications 


policy reflected in the Second Report and Order will remain. 
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Chairman Hyde, especialy, believes that we should delay this 

| 
experimen: until Sengress settles. ho auestion of the copyright obligations 
owed by CATV men to the proadcasters whose signals! they carry. 


Unfoxtunately, cat legislative struygin over that question is presently 
= - ° 4 al 
stalemated. No one can predict whether Congress will act on copyright 
| 
and CATV in this session--or in the next session for that matter. 


i 
This case represents as well as any an instan¢e of a game 


that too often afflicts relations among the institutions lof our federal 
| 
government, The game is called "Pass the Buck." The fact is that 


no one wants to decide this question. It is politically hot, and analyti- 


cally difficult. Reluctance to rush to results is at ledst understandabie, 
| 
and may even be cormmendable on the part of others. | 


But itis quite inappropriate, in my judgment, for the FCC 


to play this game, for the Federal Communications Gommission to 


"defer"! to the blind struggle for infiuence on Capitol Hill. To the extent 


. . : : | . . 
the Commission performs a useful purpose, it is to guide the solution 


of difficult problems of communications policy, like jthe question of the 
| 


appropriate role for cable television. Congress created the FCC precisely 


because the nation needed a repository of expertise and planning capacity 
| 


to clarify the values at stake, to state alternatives, and to measure their 


eifect. | 
| 


| 
I do not urge that the FCC should seize from! Congress issues 
| 


| 
of such national importance that they can only be resolved there. Quite 
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the contrary. Where such issues lic before our nation, however, I 
believe the FCC'should contribute to, not merely wait for, their 
solution. It is we, not Congress, that should be gathering data, 
analysis, and expert opinion and pointing up alternative policy courses. 
If, through wisdom or cowardice, we are to "defer'' to Congress' 
decision the least we can do is contribute our best efforts to making 
it a wise decision. 

By turning down this proposed experiment, the Commission 
forecloses the availability of information vital to answering some 


of the most significant questions before it. Such information could be 


grasped with insignificant cost to the parties, no cost to the Commission, 


and without inhibition on its freedom to set a new course in the future. 


I cannot withhold comment on our choice to abandon rather than harvest 


such a potentially rich crop. 
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IN THE UNITED STATES COURT OF APPEALS | {i sis uct of Oxo wise 
FOR THE DISTRICT OF COLUMBIA CIRCUIT _. 
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CHANNEL 9 SYRACUSE, INC., 
Appellant, 
Ve 
Case No. 20,843 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


) 
) 
) 
) 
) 
) 
) 
EASTERN MICROWAVE, INCORPORATED ») 
AUBURN CABLEVISION CORPORATION ) 
NEW YORK-PENN MICROWAVE CORPORATION ) 
GENERAL ELECTRIC CABLEVISION CORPORATION ) 
UNICABLE INCORPORATED, ) 

Intervenors. ) 
) 
) 
) 
) 
) 
) 


CHANNEL 9 SYRACUSE, INC., 
Petitioner, 
Vv. Case No. 20,915 
FEDERAL COMMUNICATIONS COMMISSION 
UNITED STATES OF AMERICA, 
Respondents, 


AUBURN CABLEVISION CORPORATION, 


) 

) 

) 

EASTERN MICROWAVE, INCORPORATED ) 
) 

NEW YORK-PENN MICROWAVE CORPORATION ) 
) 


Intervenors. 


TO THE HONORABLE JUDGE FAHY, SENIOR CIRCUIT JUDGE, AND JUDGES WRIGHT AND 
ROBINSON, CIRCUIT JUDGES 


ANSWER TO PETITION FOR REHEARING 


Comes now EASTERN MICROWAVE, INCORPORATED ("Eastern"), inter- 
venor in the above-captioned cases, and pursuant to Rule 26(b) of the 
General Rules of this Court, answers the "Petition for Rehearing" filed 
on October 11, 1967, by Channel 9 Syracuse, Inc. ("Channel 9"), appellant 
(Case No. 20,843) and petitioner (Case No. 20,915) in the above-captioned 


cases. 
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On September 26, 1967, this Court, in a unanimous per curiam 
decision, affirmed the Commission's Memorandum Opinion and Order authorizing 
| 
the proposal of community antenna television (CATV) systems in Auburn and 


Oswego, New York, to provide the public with the programming of certain 
| 

"distant" television stations, and concurrently authorizing two common 

carriers to construct the microwave facilities necessary to bring about 

| 

| 

Channel 9 now has filed a Petition for Rehearing wherein, as 


such service. 


! 
shown in this answer, it fails to advance any support/for its request that 


the extraordinary relief of rehearing be granted. The Petition should 


therefore be denied. 


Summary of Argument 


A. The action of the Federal Communications Commission of 
| 


September 29, 1967, cited by Channel 9 as grounds for, rehearing, was 


based upon facts in existence at the time of the filing of this appeal. 


The "concentration of control" issue is therefore an afterthought and 


cannot be considered now by this Court after decision. Even if not 


untimely, the concentration of control issue was not [the basis for setting 
the Eastern Microwave applications for hearing and is not material to the 
grant of a waiver of hearing to two CATV parties not related to Eastern 
Microwave. 


B. (1) The Court did not overlook fact and law and did not 


err in deferring to the Commission's expertise where, in fact, the Com- 


mission itself does have considerable expertise in determining that an 
| 
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evidentiary hearing is unnecessary in certain "top 100 market" CATV 
matters. 
(2) The Court did not overlook fact and law and did not err 
in finding that interested parties were "on notice” that waivers could 
be granted based upon the petitions for waiver. And the Court did not 
misapply law and misapprehend fact in finding that an "obligation" arose 
to oppose these petitions with sufficient support to overcome the 
showing contained in the petitions and demonstrate the need for a hearing. 
C. There are no factual errors in the Court's opinion. Even 
if latent ambiguities are interpreted in a manner most favorable to peti- 
tioner, there is no material inaccuracy which can be cited as a basis 


for reopening this case. 


Argument 
A, The “concentration of media control" argument _is untimely and irrelevant. 


Without conceding the validity of the Federal Communications 


Commission's action in adding two additional issues regarding concentra- 
BY 
tion of media control to the hearing issues specified in the same order 


from which this appeal was taken, Eastern notes that the facts relied 
2 


upon by the Commission were all a matter of public record at the time 


this appeal was briefed and argued. At no time in this appeal did Channel 


eS 


1/ JA 48. 


2/ These facts are recited by Channel 9 on page 7 of its Petition for 
Rehearing. 


avail itself of the opportunity to bring to the attention of the Commis- 


sion or this Court the facts now raised in its petition. 


"Ordinarily, . . . matter outside the record may not first be 


advanced for consideration on appeal, and certainly not on petition for 


rehearing after appeal." Jones v. Zurich General Accident and Liability 


Ins. Co., 121 F.2d 761, 764 (2d Cir. 1941). | 
| 


Such an untimely presentation of new arguments should be 


summarily rejected. The excuse for such an untimely argument offered 


3/ | 
by Channel 9 is irrelevant and indeed misleading. Channel 9 cites 


language from a Commission Review Board decision which holds only that 
| 
the Channel 9 motion to enlarge issues, which was granted on September 29, 


1967, was timely filed with respect to the release date (February 24, 
4/ 
1967) of the Memorandum Opinion and Order from which its appeal was 


| 
taken. But this finding of timeliness with respect to a motion to enlarge 


issues has no relevance to the issue of the untimeliness of this tardy 


presentation of facts to this Court in a petition for rehearing. 


Channel 9 states in the same footnote that it "had no oppor- 
tunity to come forward with the facts of the concentration at the pre- 


grant stage of the proceedings. . - ."" This is untrue. As an interested 
| 

party, Channel 9 had several opportunities, by opposing the subject CATV 

petitions for waiver or by petitions to deny the microwave applications 


to serve the CATV systems, to present to the Commission the facts now 


| 
presented. 
| 


a 


3/ Petition for Rehearing, page 9 (footnote 8). 


4/ JA 48. 


Petitions for rehearing "are not for the purpose of presenting 
matters which ishould have been, but without good cause, were not argued 
before . . . and particularly they are not .. . to be used to introduce 
a record which was not even presented below". Local No. 1505 I.B.E.W. v. 
Local Lodge No. 1836, 304 F.2d 365, 366 (1st Cir. 1962). 

The failure of Channel 9 to present this issue to the Commis- 
sion or on appeal is not a ground for rehearing. This is not newly 


discovered matter; it relates to facts that are a matter of public record 


on file with the Commission. "Counsel should know not to ask a rehearing, 


on a new record, of a question not previously argued." Kelley v. Dunne, 
344 F.2d 129, 135 (4th Cir. 1965). 

Channel 9 is merely trying to effectuate a nunc pro tunc 
consideration of a new and untimely issue based upon facts which were 
known to it at the time this matter was before the Commission. Channel 
9 should not be allowed to retroactively reformulate its argument after 
failing to succeed in the regular appeal process. 

Even if this presentation of new arguments were not untimely, 
there would be no basis for reopening this appeal. Contrary to what 
Channel 9 ee cence the Commission did not find that a hearing on 
microwave applications to serve CATV systems in the Syracuse market was 
essential because of "an apparent concentration of control of media in 


the Syracuse market ... .'' These applications had already been set 
for hearing before the concentration issue was even raised. In fact, 


they were set for hearing in the same order from which Channel 9 appealed 


5/ Petition for Rehearing, page 3. 


6/ 
to this Court. 


| 
Further, an examination of Attachment A to |jthe Petition for 


Rehearing will show that the Commission's Memorandum Opinion and Order 
of September 29, 1967, focused upon the joint ownership of the micro- 
wave system and other mass media, including CATV, in [the Syracuse 
market. But in this appeal, none of the CATV applicants is related in 
any way to the microwave common carriers that will provide service to 
then. : 
Thus, it is clear that the action of the Comieaion in ordering 
adduction of evidence related to media control on applications already 
set for hearing along with CATV petitions by commonly-owned parties, has 


no relevance to this appeal from the grant of CATV petitions by parties 


not related to the microwave carriers involved. 
| 


| 
B. The Court did not err in deferring to the Commission's expertise nor 


in finding that Channel 9 was "on notice”. 
| 


Petitioner contends that this Court erred in deferring to the 


Commission's expertise because in Petitioner's view the Commission lacks 
| 


expertise in this field. However, Petitioner confuses expertise in top 


100 market hearings with expertise in determining that hearings are 

unnecessary. While it is quite true that, because the CATV Rules are 
| 7/ 

of recent origin, no top 100 market hearings have been completed, it 
| 


 ————————ee————————————eeee | 
i 
| 


6/ JA 53. 
7/ The hearing is underway on the CATV proposals in| the Syracuse market 


which were not approved by the Commission's action involved herein. The 
hearing commenced on September 25, 1967. 


is equally true that the Commission had dwelled at great length on 
comments and arguments presented to it before it promulgated its CATV 
Rules, including the waiver provisions of Section 74.1109. 

So it is not accurate to suggest that the Commission lacks 
expertise in this area. The Commission has been enlightened by a multi- 
tude of pleadings and studies. It established the Grade A contour as 
the outside limit of a market area upon which it would center its atten- 
tion. But it has never stated that it would require hearings on all 
distant signal proposals within that contour. If it had, it would never 
have established the procedures of Section 74.1109 whereby unnecessary 
hearings could be avoided. 

Petitioner contends that it was not "on notice” that waivers 
could be granted until the Reconsideration of the Second Report and 
Order on January 19, 1967. This contention is utterly without founda- 
tion. Petitioner has been on notice that waivers could be granted 


since March 8, 1966, when the Commission released the Second Report and 


Order and promulgated Section 74.1109, 47 C.F.R. §74.1109. 


As for the question of a "burden of proof" shifting to Channel 9 
upon the filing of the petitions for waiver, nowhere does the Court's 
opinion contain such a holding. Whether or not Channel 9 had a formal 
"burden of proof", it certainly failed to rebut the showing contained 
in the petitions, and did so at its peril. This clearly is the "obliga- 


tion", cited by this Court (Slip Opinion, p. 10), which Channel 9 failed 


8/ 
to meet. 


C. The "factual errors" are immaterial. 


eS eee 


| 
! 
The "factual errors" cited by Channel 9 are herely ambiguities, 
which, interpreted in a light most favorable to Channel 9, are immaterial. 
None of the ambiguities is of decisive eieneecance™ In fact, 
they are of such a trivial nature that they do not warrant more than 
| 


brief comment seriatim: 


(1) Channel 9 states that it had no opportunity to counter 


the Commission's "erroneous" statement of fact concerning existing car- 
| 


riage of New York City signals in Cayuga County (Pet. p. 26-27). New 
York City programming is, in fact, viewed in Cayuga County. This was 
only one factor which the Commission considered. If Channel 9 wished to 


"counter" the Commission's position, it should have done so by Petition 
for Reconsideration to the Commission, and it did not. 
| 
(2) The Conde affidavit, while it appeared jin the Unicable 


reply, did indeed support the Oswego petition. 


| 
(3) To deny the Auburn proposal of one CATV system and grant 


the other because one may have been "defective" would strain the limits 


of rationality. Obviously, the Auburn proposal was considered, and 


properly so, in its complete context. | 
| 5 
(4) Channel 9 has not claimed that the “concentration facts" 


are pertinent to the "public interest question" of effect on local 


eee | 


8/ See Cedar Rapids Television Company v. FCC, No. 20,783 (D.C. Cir., 
September 27, 1967), Slip Opinion pp. 6-7. 
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broadcast service and therefore this argument related to Section 74.1107 
is inappropriate. See footnote 7 of Pet. Attachment A, p. 3. 

(5) ‘When the Court said, "Without microwave there simply would 
not be CATV in’ Auburn and Oswego," it merely meant that the proposals 
approved by the Commission (i.e., "distant signals") could only be pro- 
vided by microwave. This is irrefutably true. 

(6) | Argument over distances between communities, particularly 
where a few miles are involved, can turn on such vagaries as the points 
of reference, ‘the scale employed, and the map itself. Such trivial con- 


siderations are inconsequential. 


Conclusion 
In light of the foregoing, it is apparent that Channel 9 has 


failed to present any arguments in its lengthy Petition which even approach 
9/ 
the standard required to challenge the Court's unanimous opinion in this 


case. It is therefore respectfully requested that the Petition be denied. 
Respectfully submitted, 
EASTERN MICROWAVE, INC. 


/s/ William P. Sims, Jr. 
by 
Dow, Lohnes and Albertson William P. Sims, Jr. 
600 Munsey Building 
Washington, D. C. 20004 /s/ John D. Matthews 
Tel: ST 3-1000 By. 
John D. Matthews 
October 23, 1967 
Its Attorneys 


9/ “The purpose of a petition for rehearing . . . is to direct the Court's 
attention to some material matter of law or fact which it has overlooked 
in deciding a case, and which, had it been given consideration, would 
probably have brought about a different result." NLRB v. Brown & Root 
Inc., 206 F.2d 73,74 (8th Cir. 1953) (emphasis supplied). 


CERTIFICATE OF SERVICE 


I, William P. Sims, hereby certify that I have, pursuant 


| 
to Rule 31(g) of this Court, this 23rd day of October, 1967, sent by 


first class United States mail, postage prepaid, to the below-mentioned 


parties a copy of the foregoing "Answer to Petition for Rehearing": 


John P. Bankson, Jr., Esquire Howard Shapiro, Esquire 
Miller & Schroeder Appellate Section 
808 Munsey Building United States Department of Justice 
Washington, D. C. 20004 Washington, D. C. 
Counsel for Channel 9 Syracuse, 
Inc. Robert W. Coll, Esquire 
McKenna & Wilkinson 
Lewis I. Cohen, Esquire 1705 DeSales|Street, N. W. 
Cohen & Berfield Washington, p. C. 20036 
711 - 14th Street, N. W. Counsel for General Electric 
Counsel for New York-Penn Cablevision Corp. 
Microwave Corporation and 
Auburn Cablevision Corporation 


Richard Maguire, Esquire 
Gadsby, Maguire & Hannah 


Washington, D. C. 20006 


| 

| 

1700 Pennsylvania Avenue, N. W. 
Counsel for Unicable Incorporated 


/s/ William P. Sims, Jr. 


William P}. Sims, Jr. 
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ANSWER TO PETITICN FOR REHEARING 

The Federal Communicaticns Commission, appellee in Case 
No. 20,843 and respondent in Case No. 20,915, and the United States of 
America, respondent in Case No. 20,915, hereby oppose the Petition for 
Rehearing filed on October 11, 1967, by Channel 9 Syracuse, Inc., 
appellant in Case No. 20,843 and petitioner in Case No. 20,915. 

In a per curiam opinion handed down on September 26, 1967, 
this Court affirmed a Commission memorandum opinion and order which 


(1) granted the applications of New York-Penn Microwave Corporation 


== 


and Eastern Microwave, Incorporated for new microwave facilities to 
provide non-network New York City and Canadian television signals to 
CATV systems in Auburn and Oswego, New York, and '(2) granted the 


petitions of Unicable, Incorporated, Auburn Cablevision Corporation 
| 
and General Electric Cablevision Corporation for waiver of the Commis- 
| 


sion's distant signal rule so that the aforementioned signals could be 


earried. 

Channel 9 sets forth three grounds for rehearing and modifica- 

| 

tion of judgment: (1) a Commission memorandum opinion and order adopted 
three days after this Court's decision added a concentration of control 
issue to the hearing on the remaining Syracuse area microwave applica- 
tions and CATV waiver requests, and Eastern Microwave, intervenor 
herein, is the subject microwave applicant; (2) the Court erred in 
deferring to the Commission's expertise and in holding that Channel 9 
and the other Syracuse television stations were on notice that waivers 


of the distant signal rule might be granted; and) (3) the Court's 


opinion contains factual errors. None of these grounds contain any 
| 


merit as will be demonstrated below. 


Channel 9's first ground is premised on the fact that the 


Commission added a concentration of control issue to the hearing on the 
: | 


remaining Syracuse area microwave applications and CATV waiver requests 
after this Court’s decision. This issue is sence with the extent 
| 


and effect of the S. I. Newhouse family's contral over the media of 


W/ New York-Penn Microwave, also an intervenor in this case, has no 
remaining applications but it is owned by the same group which owns 
Eastern Microwave. | 


a fee 
| mass communications in the Syracuse market. Because Eastern Microwave 
and New York-Penn Microwave, the grant of whose microwave applications 
to serve CATV systems in Oswego and Auburn was affirmed by this Court, 
are also owned by the Newhouse family, Channel 9 asserts that the 
previously granted applications should be sent back for inclusion in the 
hearing on the concentration of control issue. However, this argument 
misreads the Commission's opinion which added the issue and misapplies 
the concentration of control doctrine. 

Concentration of control means control over the media of 
} mass communications. Thus, the Commission has placed numerical limits 
on the number of FM, standard and television licenses one licensee can 


hold, plus a strict area duopoly rule, Sections 73.35, 73.240 and 73.636 


of the Commission's Rules. In addition, where these objective criteria 


are not violated, the Commission considers the degree to which mass 
communications facilities are concentrated in one licensee's hands 

| within a given market or area. The media which are considered are radio 
and television stations, CATV systems and newspapers. These are the 
media of mass communications. Their common thread is the ability to 
express themselves. The microwave facility serving the CATV is not a 
medium of mass communication; it is a common carrier acting as a conduit 
for the signals! which its customer, the CATV system, has requested. In 
the applications designated for hearing on the concentration of control 
issue the Newhouse group controls both the carrier and the CATV systems. 
The systems involved in this case, those in Auburn and Oswego, are 


completely independent. The Newhouse group has no ownership interest 


in them and no contros over the service they will provide. Accordingly 
the Commission's decision to look into the concentration of control 
problem presented where the Newhouse group owns caTV interests is 
simply not relevant here, where no Newhouse ownership of the systems 
is involved. 

The other arguments made by Channel 9 do not require a detailed 
answer. They are essentially a repetition of arguments previously 
made to this Court. The allegations of factual ors in the Court's 
opinion are either incorrect or of no moment. Insofar as Channel 9 
claims lack of notice that the waiver requests could be granted, we 
stand on the arguments made in our brief concerning the language in 
the Second Report and Order (2 F.C.C. 2d 725, 783, fn. 63, 786), the 
express waiver provision in the Rules, and the previously decided 
waiver cases (Br. 14-17). Channel 9 improperly relies on KGMO Radio- 
Television, Inc. v. Federal Communications Commission, 119 U.S. App. D.C. 
1, 336 F.2d 920 (1964), to support its annem Pe it had no notice | 
that the waiver requests should have been contravened. In KGMO, the 
Commission announced new pleading requirements in a reconsideration 
opinion. There was no chance for the appellant to meet those require- 
ments. In the case at bar, even assuming that Channel 9 did not 
know it should answer the substance of the waiver requests, after the 
Commission granted the waivers Channel 9 never used its opportunity to 
file a reconsideration petition in order to refute the waiver showings. 

In conclusion, we submit that the Commission's action sub- 


| 
sequent to this Court's decision is clearly separate and has no bearing 


aGe 


whetsoever on this case, and that Channel 9's remaining arg nents 


essentially constitute 3 reargunent of matters already disposed of 
this Court. For 2 reasons, Channel 9's Petition for Rehearing 
should be denied. 


Respectfully swoaitted, 


Nenry Geller, 
General Counsel, 


——————$—— 
John H. Conlin, 
Associate Generel Counsel, 


eer 
cuart F. Feldstein, 
Counsel. 
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Case No. 20,848 


| 
Case No. 20, 915 


United Stetds Court of Appeals 
for the District of Columbia Circuit 


FILED oct 19 1967 


Not han. Of edad 


CLERK 


AUBURN CABLEVISION CORPORATION AND 
NEW YORK-PENN MICROWAVE CORPORATION'S 
OPPOSITION TO PETITION FOR REHEARING 


Auburn Cablevision Corporation (A uburn) and New York- 


Penn Microwave Corporation (New York-Penn), intervenors herein, 


by their attorneys, jointly oppose the Petition for Rehearing filed on 
October 11, 1967, by Appellant, Channel 9 Syracuse, Inc. Appellant 
seeks rehearing of this Court's Per Curiam decision of September 
26, 1967, affirming the Federal Communications Commission's 
Memorandum Opinion and Order authorizing the construction of 
microwave facilities to provide New York City and Canadian inde- 
pendent television signals to Auburn's CATV system in Auburn, 
New York and Unicable Incorporated's (Unicable) CATV system in 
Oswesc, New York. 

The grounds of this C>positica are that Appellant has failed 


to justify grant of the extraordinary relief it requests. 


Introduction 


Initially, it need be pointed out that Rule 26(a) of this 


Court provides that a petition for rehearing "...briefly and distinctly 


state its grounds...’ Appellant's 34 page Petition is neither brief, 
nor it is respectfully submitted, is it distinct. This Court in Cafeteria 
and Restaurant Workers Union, Local 473, AFL-CIO vs. McElroy, 
109 U.S. App. D. C. 39, 284 F. 2d 173; (1960) aff'd 367 U.S. 886; 
rehearing denied 386 U.S. 869 succinctly set forth its views regarding 
the exacting standards which petitions for rehearing must satisfy 
to warrant rehearing of a decision of this Court. The Court stated: 

"Tt has been fittingly observed that power 

to rehear a case en banc should be exercised 

'sparingly' particularly at the instance of 


one of the parties." 109 U.S. App. D. C. 
at 52, 284 F. 2dat 186. 


-2- 


Certainly, judged by this criterion, Appellant's Petition must be 
denied. The substance of the Petition raises essentially the same 


| 
matters briefed and argued before this Court. The! new matters 


raised in the Petition are at best collateral to the questions before 


the Court in this appeal, and do not warrant rehearing under the 


rigorous test of Cafeteria and Restaurant Workers 'Union. 


The Substance of the Petition Raises Matters 


Previously Briefed and Argued 


In substance, points B and C relied upon By Appellant at 


page 3 of its Petition are the same arguments the Court disposed 


of in its decision. Appellant's contentions were carefully con- 
sidered in a 12 page opinion in accordance with well settled standards 
of review. Appellant at page 20 of its Petition contests the appli- 
cability of Rule 56(e) Fed. R. Civ. P. to this appeal. Appellant 

| 


urges: 
"The summary judgement provision of the 
Federal Rules is designed to establish whether 
the pleadings establish past facts that give 
rise to a justifiable legal issue. Here the 
issue was raised by filing of the petitions for 27 / 
waiver and the question was whether unsupported 
pleadings with speculative statements regarding 
future effect resolve the outstanding public interest 
question. 28/ (Emphasis not supplied). 
This argument fails to come to grips with the obvijous and con-pelling 
| 
| 
similarity between the procedural requirements of Section 74,1109 


of the Commission's Rules and those of Rule 56(e) Fed. R. Civ. P. 
| 


It is apparent that in both instances these rules are designed to 


-3- 


determine if there are conceded and admitted facts so that there 

is no necessity for an evidentiary hearing or trial.. The similarity 
of the texts of the two rules is striking. Rule 56(e) requires 
affidavits made on personal knowledge of the facts by a competent 
person. Section 74.1109 requires factual allegations supported 

by affidavit of persons with actual knowledge of the facts. It 

was undoubtedly because of the harmony of these two rules that 
the Court relied upon Rule 56(e). Appellant's strained attempt to 


distinguish the applicability of this rule borders on the ludicrous. 


For example, in the sentence quoted above, Appellant distinguishes 


between "past facts" and statements regarding "future effect. " 
Appellant seems oblivious that the affidavit in support of Auburn's 
Petition for Waiver contained what must be characterized, utilizing 
Appellant's terminology as "past facts" only. For example, the 
affidavit of Floyd J. Keesee stated that the Syracuse stations do not 
program for Auburn, that these stations ignore Auburn in news and 
weather programs and do not report events in Auburn. Mr. Keesee 
alleged that the Syracuse television stations do not solicit advertising 
in Auburn nor do Auburn merchants advertise over the facilities 

of Syracuse television stations. (R. 12-13). These factual 
allegations were not disputed by Appellant in its Opposition to Auburn's 
Petition for Waiver. Thus, within the terms of reference of 
Appellant's own argument, Mr. Keesee's affidavit contained "past 
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facts". It is clear that Appellant's feeble attempt to distinguish the 


applicability of Rule 56(e) should be rejected. 


Appellant's attempt to distinguish Springfield Television 

if 
Broadcasting Corporation vs. FCC, 117 U.S. App. D. C. 214, 328 
F. 2d 186 (1964), should also be summarily rejected| The Com- 


mission relied upon this case at page 20 of its Brief,; as did inter- 


venor Unicable at page 8 of its Brief. Appellant in its Reply Brief 

| 
at page 6 devoted a paragraph to respond to the amrmtnons concern- 
ing the applicability of Springfield Television Broadcasting Corporation 
vs. FCC. Furthermore, the question of Appellant's| responsibility to 


respond factually to the factual allegations raised in the Petitions for 


Waiver was argued at length before the Court. 
Appellant argues at page 12 et seq. of its Petition that the 


Commission lacks expertise in construing its own rules. This point 


was briefed by intervenors Auburn and New York-Penn at page 12 
| 


et seq. of their Brief, and the question of the Commission's expertise 
in construing its own rules was also argued. The Appellant urges 

that the Commission's decision set forth in Attachment B to its Petition, 
wherein the Commission rejected the extraordinary request for relief 
filed by Suburban Cable TV Company, Inc, establishes that the 
Commission has no expertise in construing its own rules. This 
misstates the rationale of Suburban. The Commiseron's action in 
refusing to waive Section 74.1107 of its Rules was consistent with its 
judgment in the instant proceeding that waivers should only be granted 
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to CATV systems which were not "...in the very heart of the area 
upon which new UHF stations must rely heavily for economic 
support..." (R. 62). By no stretch of the imagination can it be 
reasonably concluded that the Suburban decision stands for the pro- 
position urged by Appellant. 

Appellant at page 15 of its Petition (Attachment C) contends 
that the Commission's action in denying a Petition for Waiver of 
Section 74.1107 to CATV systems in Aiken, South Carolina and 
Williston, South Carolina indicates "|. the Commission has 
apparently abandoned its previous policy of making speculative 
waivers in major markets". This argument misstates the Com- 
mission's action. The Commission denied the Petition for Waiver 
in Aiken and Williston because sufficient facts had not been alleged 
to justify a waiver. The Commission's action in Aiken and Williston 
was consistent with its action in the instant proceeding wherein the 
Commission also denied Petitions for Waiver for various CATV 


systems in the Syracuse market. (R. 62). This was also briefed and 


argued by the parties. See Commission Brief, page 8, 13-14, 17; 


Auburn, New York-Penn Brief page 11. 


The Commission's Memorandum Crizion and Order 
Enlarging The Issues in the Syracuse Proceeding Has 


‘No Relevance to the Matters Raised in this Appeal 


In a transparent attempt to bolster its Petition, Appellant 


relies upon the Commission's Memorandum Opinion and Order 
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ui 


enlarging the issues in the Syracuse proceeding. This is attachment 


C to the Petition. The new issues ordered by the Commission stem 
from the fact that the S. I. Newhouse family, through subsidiary 
corporations, owns various CATV systems in the syracuse television 
market which are currently the subject of an aides Hess hearing 


| 
pursuant to Section 74. 1107 of the Commission's Rules. Inasmuch 


as this evidentiary hearing is now taking place, and in view of the 
| 


various communication interests of the S. 1. Newhouse family, 
| 
the Commission enlarged the issues to inquire into|whether there 
may be: | 
_a concentration of control of the media of 
mass communications in the Syracuse market 
which would be inconsistent with the! public 
interest." (Emphasis supplied). | 
| 


That issue makes clear the Commission's interest!concerns media 


of mass communications. It need be emphasized that the S. I. 
| 
Newhouse family has absolutely no ownership interest in either 


Auburn Cablevision Corporation or Unicable, Incorporated. If the 


S. I. Newhouse family had an ownership interest in either of these 
| 
corporations, persaps it could be reasonably contended that the 
| 
rationale of the Commission's decision to enlarge ithe issues should 


apply to a grant of a waiver of Section 74.1197 to Auburn and Unicable. 


For this could relate toa possible concentration of control of the 


media of mass communications in the Syracuse market. Inasmuch 


a 


1/ This is the proceeding arising out of the petitions for waiver which 
were denied by the Commission, when it gronted the waivers 
appealed by Appellant. 

=7= 


as there is no such ownership interest by the S. I. Newhouse family, 
the rationale of the Commission's Memorandum Opinion and Order 
simply has no application or relevance to the instant appeal. 

To argue otherwise is to distort the Commission's Memoran- 
dum Opinion and Order. This is precisely what Appellant has 
done by seizing upon the S. I. Newhouse family's ownership of 
New York-Penn and Eastern Microwave, Incorporated. This owner- 
ship is entirely unrelated and. irrelevant to the matters which 
concerned the Commission in its Memorandum Opinion and Order 
enlarging the issues. For as stated above, the Commission's Memo- 


randum Opinion and Order dealt with "...control of the media of 


mass communications..." It is well settled and beyond dispute 


+--! {' s Commission's multiple ownership policies and policies 
regarding concentration of control of the media of mass communications 
do not apply to common carriers such as New York-Penn and Eastern. 
This was reaffirmed mac, ,cars ago by the U. S. Supreme Court 

in the landmark case, FCC vs. Sanders Bros. Radio Station, 309 

U.S. 470 (1940). The Court held: 


"Tn contradistinction to communications by 
telephone and telegraph, which the Communica- 
tions Act recognizes as a common carrier 
activity and regulates accordingly in analogy 
to the regulation of rail and other carriers by 
the Interstate Commerce Commission, the 
[Communications] Act recognizes that 
broadcasters are not common carriers and 
are ict to be dealt with as such." 309 U.S. 
474, 
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Historically, the Commission has made it clear that its multiple 


| 
ownership policies do not apply to common carriers. Furthermore, 


the Commission has also made it abundantly clear that its concern 
| 


regarding the possibility of limiting cross ownership is directed 


towards the cross ownership of CATV systems and the media of 
mass communications, not cross ownership of CATV systems and 
common carriers. For example, see footnote 5 to the Commission's 
Memorandum Opinion and Order relied upon by Appellant, which 
deals with the acquisition of CATV systems by Television Broad- 
| 
cast Licensees. In that Order the Commission stated: 
"There are, however, two things whilch now 
persuade us that the danger of such labuse is 


not sufficiently clear to warrant an overall 
or across tc vcard prohibition against 


cross ownership of CATV systems and 
television stations.’ (Emphasis supplied). 
| 


The text of the document referred to in footnote 6 of the same Memoran- 


dum Opinion and Order also reveals the Commission's interest in 


this matter is not related to cross ownership of CATV systems and 
common carriers. That the Commission has not been and is not 
now concerned with such cross ownership is not surprising, for 
common carriers are monopolies by definition and are regulated by 


the Commission as such. Thus, for example, pursuant to »- 1 


of the Commission's Rules (47 CFR) common carrier tariffs are 
| 


strictly and comprehensively reculaied by the Commission. It is 
| 


also axiomatic that the Commission's multiple ownership policies 
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have never been applied to other common carriers, such as telephone 
companies. This Court can take judicial notice that the American 
Telephone and Telegraph Company and its associated subsidiary 
companies have not been subject to the Commission's multiple owner- 
ship rules. Therefore, there is no basis or reason to remand the 
instant proceeding to the Commission to determine whether grant 
of waiver of Section 74.1107 to Auburn and Unicable, and grant of 
microwave applications to New York-Penn and Eastern "... would 
create a concentration of control of the media of mass communica- 
tions in the Syracuse market, which would be inconsistent with the 
public oot 
Conclusion 
For the foregoing reasons, the Petition for Rehearing should 

be denied. 

Respectfully submitted, 

AUBURN CABLEVISION CORPORATION 


NEW YORK-PENN MICROWAVE 
CORPORATION 


Lewis I. Cohen 


711 Fourteenth Street, N.W. COHEN AND BERFIELD 
Washington, D. C. 20005 Its Attorneys 


October 19, 1967 


1/ Appellant in its Brief at page 19 made the patently untimely argument 
that the Commission overlooked a "duopoly" issue in granting Auburn's 
petition for waiver. Auburn and New York-Penn responded to this 
argument at page 15 of their Brief, where it was pointed out that the 
Commission's concern has been in the cross ownership of CATV systems 
and television stations. Thus, to a significant extent, Appellant is 
again raising a matter previously briefed. 
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Microwave, Inc. 
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Robert W. Coll, Esq. John P. Bankson, Jr., Esq. 

McKenna cic Wilkinson Miller and Schroeder 
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Washington, D. C. 20036 Washington, D. C. 20004 
Counsel for General Electric Counsel for Channel 2 Syracuse, 


Cablevision Corp. Inc. 
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IN THE 


United States Court of Appeals 


For tHe District or CotumsBia Circuit 


Case No. 20,843 


Cuannex 9 Syracuse, Ixc., Appellant, 
v. 
Fepera, Communications Commission, Appellee, 


Eastern Microwave, Ixcorporatep, New YorK-PENN Micro- 
WAVE CoRPORATION, GENERAL ELECTRIC CABLEVISION CoR- 
PORATION, UnicaBLE, Ixcorporaten, Intervenors. 


UNICABLE, INCORPORATED’S OPPOSITION TO 
PETITION FOR REHEARING 


Unicable, Inc., intervenor herein, by its attorney, opposes 
the Petition for Rehearing filed on October 11, 1967 by ap- 
pellant, Channel 9 Syracuse, Inc. Appellant seeks rehear- 
ing of this Court’s Per Curiam decision of September 26, 
1967 affirming the Federal Communications Commission’s 
Memorandum Opinion and Order authorizing construction 
of microwave facilities to provide New York City and 
Canadian independent television signals to Auburn’s CATV 
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System in Auburn, New York and Unicable, Incorporated’s 
(Unicable) CATV System in Oswego, New York. 


Simply stated, appellant states no grounds warranting 
the extraordinary relief it requests. 


Introduction 


This is a proceeding which has now run its course of the 
administrative and judicial processes. Appellant’s Peti- 
tion does violence to the rules of this Court, both with 
respect to its length and its distortion of the decisional 
facts. As this Court has held ‘‘[the] power to rehear a 
case en bane should be exercised ‘sparingly’ particularly 
at the instance of one of the parties.’?? The Petition raises 
essentially the same matters previously briefed and argued ; 
that which is new is not germane. It is respectfully urged 
that the Petition be denied. 


The Petition is based on matters previously briefed, 
argued, considered and rejected by the Court. Appellant 
contends, essentially, that the Commission rules required 
a hearing in each and every instance on CATV-microwave 
applications in the top 100 market areas; that the Commis- 
sion lacked expertise with respect to CATV matters; and 
that the Commission procedure was such that at no time 
in the process here applicable did a burden of proof rest on 
Channel 9 Syracuse, Inc. As proof of its contentions, ap- 
pellant points to its lack of success before the Commission. 
Having now failed before this Court, appellant is directing 
its invective to the Court. 


It is respectfully submitted that appellant’s contentions 
are without warrant. The parties have already addressed 
themselves to the so-called issues raised by appellant in its 
Petition in the previous briefs to this Court. Unicable will 


1 Cafeteria and Restaurant Workers Union, Local 473, AFL-CIO v. McElroy, 
109 U.S. App. D.C, 39, 284 F. 2d 173, aff’d 367 U.S. 886, reh. den. 386 U.S. 
869 (1960). 
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not burden the record further. The opinion of this Court 
reflects a serious and discreet evaluation of the record in 
conformance with the pertinent rules of judicial review.’ 
The fact that this Court does not accept appellant’s conten- 
tions is hardly grounds for rehearing. 


Appellant’s procedures are amusing. Having raised its 
entire case for the first time in its appeal to this Court, it 
now raises in its Petition for Rehearing, a still further 
issue again for the first time. Surely, this mockery defies 
the orderly procedure demanded by the law.? 


We would note, for the record, that whatever merit there 
is in the issue of the Newhouse concentration of control of 
mass communication media in the Syracuse market as a 
whole, that issue is not germane to the Oswego market. 
Unicable is not controlled in any way by Newhouse inter- 
ests, Eastern Microwave simply performs a common car- 
rier service. Unicable, not Eastern Microwave, controls 
the programming on its system in Oswego, New York. 


Thus, this simply further illustrates the wisdom of the 
Commission’s conclusion that Unicable’s application for 
waiver could be granted while those applicable to the area 
of the Syracuse market required a public hearing. 


1‘¢Congress has manifested unmistakably 2 purpose to advance a policy of 
finality in administrative litigation. The Commission as the instrumentality 
of that as well as of the other policies embodied in the Act, is authorized to 
proceed with due regard for all. This may on occasion be a task of consider- 
able difficulty calling for discriminating judgment of the most exacting nature. 
But these are committed in the first instance to the Commission, and our 
function in reviewing them is understandably a limited one.’’ Valley Tele 
casting Co. v. Federal Communications Commission, 118 U.S. App. D.C. 410, 
336 F. 2d 914 (1964). 

As the expert body empowered by tho Congress to preserve and protect the 
public in the field of communications, its findings should not be lightly set 
aside, Pincllas Broadcasting Company v. F.C.C., 230 F. 2d 204, 206, cert. 
denied, 350 U.S. 1007 (1956). 


2 Valley Telecasting Company v. Federal Communications Commission, supra ; 
Springfield Television Broadcasting Corporation v. F.C.C., 117 U.S, App. D.C. 
214, 328 F. 2d 186 (1964). 
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In similar vein is appellant’s inference that the Court and 
the Commission erred in finding that Unicable’s Petition 
was supported by the Affidavit of Richard Conde. The 
record speaks for itself, and it is clear that the Commission 
had Mr. Conde’s Affidavit before it in acting on the case. 


It is respectfully suggested that appellant has raised 
nothing new which would warrant the grant of its Petition. 
The Court’s Opinion reflects the care and consideration 
with which this record was reviewed. It is correct in law 
and in fact. Appellant’s Petition for Rehearing should be 
denied. 


Respectfully submitted, 


UnicaBLe, INcoRPORATED, 


/s/ Wit J. Kenney 
Attorney for Unicable, Inc. 
Gadsby, Maguire and Hannah 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 
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